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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or self-represented 

parties requesting argument must advise all other counsel and self-represented parties by no later 

than 4:00PM of their decision to argue, and of the issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

(Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department before 

4:00PM on the day preceding the hearing for authorization to use the Zoom link below. You will 

likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 
 
 

 1.  TIME:  9:00   CASE#: MSC18-02007 
CASE NAME: KRISTIN BUTLER VS. ANTONIO HERNANDEZ 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY ANTONIO HERNANDEZ 
* TENTATIVE RULING: * 
 
Defendant’s motion to bifurcate trial so that liability is tried before damages is denied.  
 
Bifurcation is discretionary, based on whether “the convenience of the witness, the ends of 
justice, or the economy and efficiency of handling the litigation would be promoted thereby. . . .” 
CCP 598. The court finds it more likely that trying liability with damages will promote efficiency 
because it guarantees witnesses, including medical and causation experts, will only have to 
testify once and the jury will only have to be instructed and deliberate once. The purported 
benefit to be gained, the avoidance of jury sympathy for an obviously severely injured plaintiff, 
will have to be addressed regardless of whether the trial is bifurcated. Given that the entire trial 
should not last more than a week or so, any potential benefits of bifurcation are outweighed by 
the burdens. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 2.  TIME:  9:00   CASE#: MSC18-02157 
CASE NAME: ODONGO VS. GOODWILL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GOODWILL INDUSTRIES 
* TENTATIVE RULING: * 
 

Defendant Goodwill Industries of the Greater East Bay’s motion for summary judgment is 

denied.   

Defendant’s motion is titled as a motion for summary judgment or in the alternative for 

summary adjudication. The request for summary adjudication appears to have been made in 

error as there is only one issue included in this motion, which is related to the only cause of 

action included in this case.  

Plaintiff sued Defendant for premises liability. Plaintiff was injured when he entered the 

Goodwill location while a couch was being moved. Plaintiff somehow connected with the couch 

or the dolly being used to move the couch and was injured in the process.  

Defendant is moving for summary judgment, arguing that the dangerous condition was 

open and obvious and thus, it was not foreseeable that Plaintiff would chose to encourage the 

obvious risk. 

Standard  

The elements of a negligence claim and a premises liability claim are the same. 

“To establish negligence, a plaintiff must prove duty, breach of duty, causation and damages. 

[Citation.] Whether a duty should be imposed on a defendant depends on a variety of policy 

considerations, known as the Rowland factors. [Citation.] These factors include, inter alia, the 

foreseeability of harm to the plaintiff, the burden to the defendant and the consequences to the 

community of imposing the duty. [Citation.]” (Jacobs v. Coldwell Banker Residential Brokerage 

Co. (2017) 14 Cal.App.5th 438, 446.)  

“Foreseeability of harm is typically absent when a dangerous condition is open and 

obvious. [Citation.] ‘Generally, if a danger is so obvious that a person could reasonably be 

expected to see it, the condition itself serves as a warning, and the landowner is under no 

further duty to remedy or warn of the condition.’ [Citation.] In that situation, owners and 

possessors of land are entitled to assume others will ‘perceive the obvious’ and take action to 

avoid the dangerous condition. [Citation.]” (Id. at 447.) There are some exceptions to this 

general rule, including that “while the obviousness of the condition and its dangerousness may 

obviate the landowner's duty to remedy or warn of the condition in some situations, such 

obviousness will not negate a duty of care when it is foreseeable that, because of necessity or 

other circumstances, a person may choose to encounter the condition.” (Id. at 447.)  
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Osborn v. Mission Ready Mix (1990) 224 Cal.App.3d 104 explained that “although the 

obviousness of a danger may obviate the duty to warn of its existence, if it is foreseeable that 

the danger may cause injury despite the fact that it is obvious (e.g., when necessity requires 

persons to encounter it), there may be a duty to remedy the danger, and the breach of that duty 

may in turn form the basis for liability, if the breach of duty was a proximate cause of any injury.” 

(Id. at 122.)  

The California Civil Jury Instruction for an open and obvious danger is consistent with 

Osborn and states that: 

“If an unsafe condition of the property is so obvious that a person could reasonably 

be expected to observe it, then the [owner/lessor/occupier/one who controls the 

property] does not have to warn others about the dangerous condition. 

However, the [owner/lessor/occupier/one who controls the property] still must use 

reasonable care to protect against the risk of harm if it is foreseeable that the 

condition may cause injury to someone who because of necessity encounters the 

condition.” 

(CACI no. 1004.)  

Facts 

Defendant’s motion relies on the allegations in the complaint and depositions of Plaintiff 

and a Goodwill employee (Darryl Crocker).  

The complaint alleges that Plaintiff was injured at Goodwill in Concord when he was 

struck by a dolly that was being used to transport a couch. (Complaint p.4.)  

Plaintiff testified that he went to Goodwill to drop off some bags of clothes for donation 

and to look around the store. (Odongo depo.87:1-5, 90:11-24.) Plaintiff entered the store behind 

people moving a couch on a dolly. (Odongo depo.92:15-18, 93:19-94:9.) Plaintiff took two steps 

into the store when the dolly hit Plaintiff on the inner side of his right ankle. (Odongo depo.95:7-

9, 97:15-24.) Plaintiff was next to the couch, one or two feet away, when he was struck by the 

dolly. (Odongo depo. 97:25-98:16.) Plaintiff testified that he was not in a hurry and he waited for 

the couch to clear the doorway before entering the store. (Odongo depo.104:1-10.)  

Darryl Crocker, a Goodwill employee, testified that the couch had not cleared the 

doorway and that Plaintiff was trying to squeeze between the front door and the couch. 

(Crocker depo. 14:25-15:7)  

In opposition, Plaintiff’s evidence shows that the front of the Goodwill store had double 

doors. (Prutton decl. ¶3 and Plaintiff’s ex. B.) 
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Chad Bradbury, a Goodwill employee, stated that he and a customer were moving a 

couch into the store using a dolly. Bradbury and the customer got the couch all the way into the 

store, past the doorway, before Plaintiff entered the store. Plaintiff did not squeeze between the 

couch and the front door. Plaintiff was injured when the dolly slipped out from underneath the 

couch. Bradbury believes Plaintiff stepped on the dolly, which caused him to fall. (Bradbury decl. 

¶4.) Bradbury prepared an incident report, which states that Plaintiff “came in the front door 

behind me and stepped on the floor dolly, that slipped from underneath the couth. [Plaintiff] 

landed on his back. His right ankle was swollen.” (Bradbury decl. exhibit.) 

Plaintiff testified that the accident happened past the entryway and inside the store about 

a yard. (Odongo depo. 91:21-92:5.) The incident happened after the couch was inside the store 

and when Plaintiff took his second step inside the store. (Odongo depo. 95:5-9.) The dolly hit 

the inside of Plaintiff’s right ankle. (Odongo depo. 97:21-24.) Plaintiff was next to the dolly, a foot 

or two away. (Odongo depo. 98:2-9.) The couch was to the left and Plaintiff was going straight. 

(Odongo depo. 98:7-98:13, 99:7-9.) Plaintiff believes the dolly was kicked or the couch kicked 

the dolly. (Odongo depo. 100:4-7.) Plaintiff did not step on the dolly and instead Plaintiff states 

that the dolly was moving when it hit him. (Odongo depo. 106:5-13.) 

Darryl Crocker, a Goodwill employee, testified that he did not see the dolly slip and hit 

Plaintiff and he also did not see Plaintiff step on the dolly. (Crocker depo. 13:23-14:16.) Crocker 

testified that Plaintiff was trying to squeeze between the front door and couch while the couch 

was just a little bit inside the store. (Crocker depo. 15:2-21, 17:17-22.) Crocker then saw Plaintiff 

lying on the ground and Plaintiff’s feet were about two feet inside the store and the couch was 

completely inside the store. (Crocker depo. 19:15-20:10.)   

Analysis 

There are triable issues of material here. Plaintiff’s evidence shows that he did not 

squeeze by the couch in the doorway, but rather walked past the couch one or two feet away 

once it was inside the store. These facts do not show that the couch was an open and obvious 

danger. While the couch was clearly visible, the facts here do not show that its danger was 

obvious. In addition, there is a triable issue on whether it was foreseeable that Plaintiff or other 

store customers would decide to encounter the couch in this situation. Thus, the Court cannot 

say that Defendant owed no duty to Plaintiff in this situation and therefore, summary judgment 

is denied.  

The Court rules on Defendant’s objections to evidence as follows: 

1. Overruled. Plaintiff violated CRC 3.1110(c) by not highlighting or underlining the 
deposition transcripts, but the court will consider the evidence.  

2. Overruled. This is not an objection to evidence, but a complaint about the separate 
statement.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
(925) 608-1121 

HEARING DATE:   01/12/22 
 
 

- 5 - 

3. Overruled.  

4. Overruled. This is not an objection to evidence, but a complaint about the separate 
statement.  

5. Overruled. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS. TASSAJARA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SHAWN HANSHAW 
* TENTATIVE RULING: * 
 
Plaintiff Maria Abouseif, Plaintiff Donald Galen, Plaintiff Elizabeth Galen, Plaintiff Richard 
Gazarian, and Plaintiff Barbara Gazarian (collectively, “Plaintiffs”) filed a complaint for damages 
for nuisance, injunctive relief for abatement of nuisance, damages for loss of subjacent support, 
damages for loss of lateral support, and declaratory relief against Defendant Bas of Tassajara II 
Homeowners Association (“HOA”) on November 2, 2018. Plaintiffs filed a First Amended 
Complaint (“FAC”) on May 20, 2021 which added causes of action for breach of fiduciary duty, 
breach of the CC&Rs, and negligent failure to maintain and/or repair property. The FAC brought 
in each of the HOA Board of Directors as a Doe Defendant, including Defendant Shawn 
Hanshaw (“Defendant” or “Hanshaw”). 

Defendant Hanshaw moves for summary judgment on the grounds that (1) every cause of 
action in the FAC is barred against him through the operation of the business judgment rule; 
and (2) based on Corporations Code § 5047.5 no cause of action for money damages may be 
asserted against a volunteer member of the board of directors of a nonprofit mutual benefit 
corporation, like the HOA.  

In the alternative, Hanshaw moves for summary adjudication on several issues: that the 
business judgment rule and corporations code § 5047.5 act as complete defenses to Plaintiffs’ 
causes of action for (1) “damages for nuisance, (2) “injunctive relief for abatement of a 
nuisance,” (3) loss of subjacent support, (4) loss of lateral support, (5) declaratory relief, 
(6) breach of fiduciary duty, (7) breach of CC&Rs, and (8) negligent failure to maintain as to 
Defendant Shawn Hanshaw.  

Because the Court grants Defendant’s motion for summary judgment on the grounds that 
Hanshaw is entitled to the protection of the business judgment rule and Corporations Code 
§ 5047.5, it need not reach the individual issues of adjudication that are pled in the alternative. 

Brief Factual Background 

The gravamen of Plaintiffs’ complaint is an alleged “landslide” affecting their properties. (See 
FAC at ¶¶ 17-18.) Plaintiffs allege that they discovered a “landslide” in June 2017 on property 
owned or controlled by the HOA that is adjacent to their property. (See id. at ¶ 8.) 

Shawn Hanshaw has served on the HOA Board of Directors from approximately 2015-2016 to 
the present. (Hanshaw Decl. at ¶ 2.) Hanshaw testified that the Board retained geotechnical 
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engineer Joe Gray of Gray Geotech in 2017 to investigate Plaintiffs’ alleged “landslide.” (Id. at 
¶ 4.) During his retention, Mr. Gray provided the Board with several reports related to his 
investigations. (See id. at ¶ 5, Exs. A, B, and C.) Mr. Gray’s July 16, 2018 recommendation 
reads in part that “it is not practical to improve the ground with conventional earthworks (i.e. 
excavate and replace the unsuitable fill) without significant underpinning and shoring to protect 
the adjacent structures and improvements.” (Id. at Ex. B at p.8.) Plaintiffs filed their initial 
complaint on November 2, 2018. The HOA is still investigating the nature and scope of the 
alleged “landslide.” (Hanshaw Decl. at ¶ 15.) 

Legal Standard 

A defendant moving for summary judgment “bears the burden of persuasion that there is no 
triable issue of material fact and that [the defendant] is entitled to judgment as a matter of law.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) To meet this burden, the 
defendant must show that one or more elements of the cause of action cannot be established, 
or that there is a complete defense to that cause of action. (Ibid.) Once the defendant satisfies 
its burden, “‘the burden shifts to the plaintiff … to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto.’” (Id. at p. 849.)  

A defendant moving for summary judgment bears the burden of showing that a cause of action 
has no merit because plaintiff cannot establish an element of the claim or because defendant 
has a complete defense. The burden then shifts to the plaintiff opposing the summary judgment 
motion to establish that a triable issue of fact exists as to these issues. (Saelzler v. Advanced 
Group 400 (2001) 25 Cal.4th 763, 768.) 

Analysis 

Business Judgment Rule 

“The common law ‘business judgment rule’ refers to a judicial policy of deference to the 
business judgment of corporate directors in the exercise of their broad discretion in making 
corporate decisions. … Under this rule, a director is not liable for a mistake in business 
judgment which is made in good faith and in what he or she believes to be the best interests of 
the corporation, where no conflict of interest exists.” (Gaillard v. Natomas Co. (1989) 208 
Cal.App.3d 1250, 1263 (Gaillard); see Ritter & Ritter, Inc. Pension & Profit Plan v. The Churchill 
Condominium Assn. (2008) 166 Cal.App.4th 103, 123 (Ritter) [business judgment rule “‘sets up 
a presumption that directors’ decisions are based on sound business judgment’”].) 

The common law business judgment rule (1) immunizes corporate directors from personal 
liability if they act in accordance with the requirements of the rule, and (2) “ ‘insulates from court 
intervention those management decisions which are made by directors in good faith in what the 
directors believe is the organization’s best interest.’ ” (Lamden v. La Jolla Shores Clubdominium 
Homeowners Assn. (1999) 21 Cal.4th 249, 257.) Corporations Code section 7231 defines the 
rule relating to the personal liability of directors of nonprofit corporations. (Lamden, at p. 257.) 

Corporations Code section 7231 applies to nonprofit corporations and provides that “[a] director 
shall perform the duties of a director, … in good faith, in a manner such director believes to be in 
the best interests of the corporation and with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use under similar circumstances.” (§ 7231, 
subd. (a); see Ritter, supra, 166 Cal.App.4th at p. 123.) The statute goes on to state that “[a] 
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person who performs the duties of a director in accordance [with the preceding subdivisions] … 
shall have no liability based upon any alleged failure to discharge the person’s obligations as a 
director … .” (§ 7231, subd. (c); see Ritter, at p. 123; see also § 7231.5, subd. (a) [limiting 
liability on the same grounds for volunteer directors and officers].) 

The business judgment rule applies to a homeowners’ association, such as Bas of Tassajara II 
Homeowners Association, which is incorporated as a nonprofit mutual benefit corporation. 
(Finley v. Superior Court (2000) 80 Cal.App.4th 1152, 1161.) The HOA is subject to 
Corporations Code section 7231, which provides statutory protection to Hanshaw as a director 
of a nonprofit corporation. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn., 
supra, 21 Cal.4th at p. 258.) 

The business judgment rule “raises various issues of fact,” including whether “a director acted 
as an ordinarily prudent person under similar circumstances” and “made a reasonable inquiry as 
indicated by the circumstances.” (Gaillard, supra, 208 Cal.App.3d at p. 1267.) “Such questions 
generally should be left to a trier of fact,” but can become questions of law “where the evidence 
establishes that there is no controverted material fact.” (Id. at pp. 1267–1268.) “The function of 
the trial court in ruling on [a] motion[] for summary judgment [is] merely to determine whether 
such issues of fact exist, and not to decide the merits of the issues themselves.” (Id. at p. 1268.)  

As a threshold issue, Plaintiffs argue that under Ritter the business judgment rule applies only to 
“ordinary” decisions involving repair and maintenance and not to “extraordinary situations,” such 
as a landslide. (See Opp. at 7:2-14; citing Ritter, supra, 166 Cal.App.4th at p. 122 [“[the Lamden 
decision] gives no direction as to what standards courts should apply when faced with a 
challenge to a board action involving an extraordinary situation (e.g., major damage from an 
earthquake) or one not pertaining to repair and maintenance actions, e.g., a decision to deny 
approval to an improvement project desired by an owner.”] [quoting Sproul & Rosenberry, 
Advising Cal. Condominium and Homeowners Associations (Cont.Ed.Bar May 2002 Update) 
§ 2.16, p. 23.].) First, it is not clear to this Court that this case involves an extraordinary situation 
rather than decisions involving repair and maintenance. Second, Plaintiffs’ argument appears to 
rest on their contention that the Board’s investigation of their landslide was inadequate. 
However, Plaintiffs’ evidence does not create a triable issue of material fact with respect to the 
reasonableness of the Board’s investigation (see further discussion below). 

Corporations Code section 7231 establishes “‘a presumption that directors’ decisions are based 
on sound business judgment[, which] can be rebutted only by a factual showing of fraud, bad 
faith or gross overreaching.’” (Ritter, supra, 166 Cal.App.4th at p. 123.) “[W]hile a condominium 
association may be liable for its negligence, a greater degree of fault is necessary to hold 
unpaid individual condominium board members liable for their actions on behalf of condominium 
associations.” (Id. at p. 121.) 

Here, the issue is whether Plaintiffs’ evidence created a triable issue of fact regarding whether 
Hanshaw made a mistake in business judgment (1) which was not in good faith, (2) which he did 
not believe to be in the HOA’s best interests, and (3) which was made when a conflict of interest 
existed, which would rebut the presumption that directors’ decisions are based on sound 
business judgment. (See Gaillard, supra, at p. 1263.) In moving for summary judgment, 
Hanshaw may rely on the presumption, created by the business judgment rule, that directors’ 
decisions are based on sound business judgment. (Ritter, supra, at p. 123.) 
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Hanshaw also provided evidence in the form of his declaration. Hanshaw’s declaration stated 
that the HOA retained a geotechnical engineer to investigate the alleged landslide, who 
provided the Board with several reports related to his investigation. (Hanshaw Decl. at ¶ 4.) 
Hanshaw also testified that their geotechnical engineer Mr. Gray met with members of the Board 
to discuss his investigation and answer questions from the Board. (Id. at ¶ 6.) Hanshaw further 
testified that subsequent to Plaintiffs’ lawsuit, the Board agreed to retain the services of another 
geotechnical engineer, Mr. Frank Berlogar. (Id. at ¶ 10.) Mr. Berlogar has been continuously 
retained by the Board from 2019 to the present to provide the HOA his expertise in connection 
with the claims in Plaintiffs’ lawsuit. (Id.) 

In attempting to rebut the presumption of the business judgment rule and the evidence in 
Hanshaw’s declaration, Plaintiffs provide Hanshaw’s deposition testimony: that the Board has 
not authorized any work on the slop since 2017 (Hanshaw Depo. at 20:18-20); that he was 
unfamiliar with the legal definition of fiduciary duty as it relates to a Board member and 
members of the HOA (id. at 60:5-16); that he was unaware of whether the Plaintiffs’ homes had 
suffered specific damage (id. at 82:12-83:11); that the Board never discussed funding a 
settlement of this case (id. at 126:16-18); and that from 2017 to the present to his knowledge the 
Board has not done any investigation or work on the subdrains in the slope (id. at 157:14-17.). 

Plaintiffs also offer opinion testimony regarding the current condition of the slope, its alleged 
decline, and the potential risk for future harm. (See generally Kevin Ryan Declaration; see also 
Gray Depo. at 43:20-25, 100:21-101:22, and 139:16-24)  

Critically, however, none of this testimony creates a triable issue of fact as to whether Hanshaw 
performed his duties in good faith and “in a manner such director believes to be in the best 
interests of the corporation” (Corp. Code § 7231, subd. (a)). Any inferences of bad faith are not 
supported by the record. At best, Plaintiffs’ evidence raises a factual dispute as to the condition 
of the slope and its potential future effect on Plaintiffs’ homes, not the existence of Hanshaw’s 
good faith at the time he was on the Board.  

The undisputed evidence suggests that Hanshaw (and the Board) engaged in a good faith and 
reasonable investigation of the slope and the alleged landslide, including retaining and receiving 
the advice of outside experts. Plaintiffs’ reliance on Desaigoudar v. Meyercord with respect to 
this issue is inapt. (See Opp. at 8:21-28; Desaigoudar v. Meyercord (2003) 108 Cal.App.4th 
173, 189.) In order to raise a triable issue of material fact as to the inadequacy of the 
investigation, plaintiffs must show that the procedures employed by the HOA were so 
inadequate to suggest fraud or bad faith. (Id. at p. 189.) According to the Desaigoudar court, “ 
‘[p]roof . . . that the investigation has been so restricted in scope, so shallow in execution, or 
otherwise so pro forma or halfhearted as to constitute a pretext or sham, consistent with the 
principles underlying the application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that doctrine.’ ” (Id.) Plaintiffs’ 
evidence does not create a triable issue of material fact with respect to the reasonableness of 
the Board’s investigation. 

Finally, Plaintiffs’ evidence also fails to create a triable issue of fact as to whether Hanshaw had 
a conflict of interest when he made his decisions while serving on the Board. As a consequence, 
statutory and common law business judgment rules apply to protect Hanshaw from liability. 
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 Corporations Code section 5047.5 

Even assuming arguendo that Hanshaw was not immune from liability under the business 
judgment rule, he is entitled to immunity under Corporations Code § 5047.5. 

Corporations Code section 5047.5 shields volunteer directors and officers of nonprofit 
corporations from claims for monetary damages in certain limited circumstances. Subparagraph 
(b) of § 5047.5 reads: 

Except as provided in this section, no cause of action for monetary damages 
shall arise against any person serving without compensation as a director or 
officer of a nonprofit corporation subject to Part 2 (commencing with Section 
5110), Part 3 (commencing with Section 7110), or Part 4 (commencing with 
Section 9110) of this division on account of any negligent act or omission 
occurring (1) within the scope of that person’s duties as a director acting as a 
board member, or within the scope of that person’s duties as an officer acting in 
an official capacity; (2) in good faith; (3) in a manner that the person believes to 
be in the best interest of the corporation; and (4) is in the exercise of his or her 
policymaking judgment. 

Subparagraph (e) further provides that § 5047.5 applies only if the nonprofit corporation 
maintains a liability insurance policy with certain minimum amounts. Liability of a director or 
officer will not be limited for “intentional, wanton, or reckless acts, gross negligence, or an action 
based on fraud, oppression, or malice.” (Corp. Code § 5047.5(c)(6).)  

Here, it is undisputed that Hanson served on the Board of the HOA, a nonprofit benefit 
corporation. (UMF 1, 2.) It is further undisputed that the HOA maintains liability insurance in the 
requisite amounts. (UMF 3, 4.) And, as discussed further above, the undisputed evidence shows 
that Hanshaw (and the Board) engaged in a good faith and reasonable investigation of the slope 
and the alleged landslide, including retaining and receiving the advice of outside experts. 
(Hanshaw Decl. at ¶¶ 4, 5, 10) Plaintiffs’ evidence does not create a triable issue of material fact 
with respect to the reasonableness of the Board’s investigation. As a consequence, Hanson is 
entitled to the immunity granted by Corporations Code § 5047.5. 

The Court notes that Plaintiffs’ “advice of counsel” argument in opposition lacks merit. Plaintiffs’ 
discovery dispute and the intersection with this motion is unclear; furthermore, Plaintiffs’ request 
to deny the motion pursuant to CCP § 437c(i) is both groundless and procedurally improper. 
Code of Civil Procedure § 437c(i) is implicated only after a continuance is granted to allow 
specified additional discovery under CCP § 437c(h). Plaintiffs have not made an application 
to continue the motion to obtain necessary discovery pursuant to § 437c(h). Section 437c(i) 
is inapplicable. 

Plaintiffs have not presented any evidence of “intentional, wanton, or reckless acts, gross 
negligence” or “fraud, oppression, or malice.” In the absence of such evidence, Hanson is 
entitled to the immunity of Corporations Code § 5047.5. 

Hanson’s motion for summary judgment is granted. 
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Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).)  

Plaintiffs’ Objections to the Declaration of Shawn Hanshaw: 

1. Overruled. 
2. Overruled. 
3. Overruled. 
4. Overruled. It is unclear whether this objection is directed towards the testimony, or the 

exhibits, as Plaintiffs rely on those exhibits themselves in opposition (see, e.g., DMF 7). 

Defendants’ Objections to the Declaration of Kevin Ryan: 

1. Sustained. Lacks foundation. 
2. Sustained. Lacks foundation. 
3. Sustained. Mediation confidentiality. 
4. Sustained. Lacks foundation. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS. TASSAJARA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JOHN WEISKIRCH 
* TENTATIVE RULING: * 
 
Plaintiff Maria Abouseif, Plaintiff Donald Galen, Plaintiff Elizabeth Galen, Plaintiff Richard 
Gazarian, and Plaintiff Barbara Gazarian (collectively, “Plaintiffs”) filed a complaint for damages 
for nuisance, injunctive relief for abatement of nuisance, damages for loss of subjacent support, 
damages for loss of lateral support, and declaratory relief against Defendant Bas of Tassajara II 
Homeowners Association (“HOA”) on November 2, 2018. Plaintiffs filed a First Amended 
Complaint (“FAC”) on May 20, 2021 which added causes of action for breach of fiduciary duty, 
breach of the CC&Rs, and negligent failure to maintain and/or repair property. The FAC brought 
in each of the HOA Board of Directors as a Doe Defendant, including Defendant John Weiskirch 
(“Defendant” or “Weiskirch”). 

Defendant Weiskirch moves for summary judgment on the grounds that (1) every cause of 
action in the FAC is barred against him through the operation of the business judgment rule; 
and (2) based on Corporations Code § 5047.5 no cause of action for money damages may be 
asserted against a volunteer member of the board of directors of a nonprofit mutual benefit 
corporation, like the HOA.  

In the alternative, Weiskirch moves for summary adjudication on several issues: that the 
business judgment rule and corporations code § 5047.5 act as complete defenses to Plaintiffs’ 
causes of action for (1) “damages for nuisance, (2) “injunctive relief for abatement of a 
nuisance,” (3) loss of subjacent support, (4) loss of lateral support, (5) declaratory relief, 
(6) breach of fiduciary duty, (7) breach of CC&Rs, and (8) negligent failure to maintain as to 
Defendant John Weiskirch.  
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Because the Court grants Defendant’s motion for summary judgment on the grounds that 
Weiskirch is entitled to the protection of the business judgment rule and Corporations Code 
§ 5047.5, it need not reach the individual issues of adjudication that are pled in the alternative. 

Brief Factual Background 

The gravamen of Plaintiffs’ complaint is an alleged “landslide” affecting their properties. (See 
FAC at ¶¶ 17-18.) Plaintiffs allege that they discovered a “landslide” in June 2017 on property 
owned or controlled by the HOA that is adjacent to their property. (See id. at ¶ 8.) 

The HOA Board of Directors retained geotechnical engineer Joe Gray of Gray Geotech in 2017 
to investigate the alleged “landslide.” (Weiskirch Decl. at ¶ 4.) During his retention, Mr. Gray 
provided the Board with several reports related to his investigations. (See id. at ¶ 5, Exs. A, B, 
and C.) Mr. Gray’s July 16, 2018 recommendation reads in part that “it is not practical to 
improve the ground with conventional earthworks (i.e. excavate and replace the unsuitable fill) 
without significant underpinning and shoring to protect the adjacent structures and 
improvements.” (Id. at Ex. B at p.8.) Plaintiffs filed their initial complaint on November 2, 2018. 
The HOA is still investigating the nature and scope of the alleged “landslide.” (Weiskirch Decl. 
at ¶ 15.) 

Legal Standard 

A defendant moving for summary judgment “bears the burden of persuasion that there is no 
triable issue of material fact and that [the defendant] is entitled to judgment as a matter of law.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) To meet this burden, the 
defendant must show that one or more elements of the cause of action cannot be established, 
or that there is a complete defense to that cause of action. (Ibid.) Once the defendant satisfies 
its burden, “‘the burden shifts to the plaintiff … to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto.’” (Id. at p. 849.)  

A defendant moving for summary judgment bears the burden of showing that a cause of action 
has no merit because plaintiff cannot establish an element of the claim or because defendant 
has a complete defense. The burden then shifts to the plaintiff opposing the summary judgment 
motion to establish that a triable issue of fact exists as to these issues. (Saelzler v. Advanced 
Group 400 (2001) 25 Cal.4th 763, 768.) 

Analysis 

Business Judgment Rule 

“The common law ‘business judgment rule’ refers to a judicial policy of deference to the 
business judgment of corporate directors in the exercise of their broad discretion in making 
corporate decisions. … Under this rule, a director is not liable for a mistake in business 
judgment which is made in good faith and in what he or she believes to be the best interests of 
the corporation, where no conflict of interest exists.” (Gaillard v. Natomas Co. (1989) 208 
Cal.App.3d 1250, 1263 (Gaillard); see Ritter & Ritter, Inc. Pension & Profit Plan v. The Churchill 
Condominium Assn. (2008) 166 Cal.App.4th 103, 123 (Ritter) [business judgment rule “‘sets up 
a presumption that directors’ decisions are based on sound business judgment’”].) 
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The common law business judgment rule (1) immunizes corporate directors from personal 
liability if they act in accordance with the requirements of the rule, and (2) “ ‘insulates from court 
intervention those management decisions which are made by directors in good faith in what the 
directors believe is the organization’s best interest.’ ” (Lamden v. La Jolla Shores Clubdominium 
Homeowners Assn. (1999) 21 Cal.4th 249, 257.) Corporations Code section 7231 defines the 
rule relating to the personal liability of directors of nonprofit corporations. (Lamden, at p. 257.) 

Corporations Code section 7231 applies to nonprofit corporations and provides that “[a] director 
shall perform the duties of a director, … in good faith, in a manner such director believes to be in 
the best interests of the corporation and with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use under similar circumstances.” (§ 7231, 
subd. (a); see Ritter, supra, 166 Cal.App.4th at p. 123.) The statute goes on to state that “[a] 
person who performs the duties of a director in accordance [with the preceding subdivisions] … 
shall have no liability based upon any alleged failure to discharge the person’s obligations as a 
director … .” (§ 7231, subd. (c); see Ritter, at p. 123; see also § 7231.5, subd. (a) [limiting 
liability on the same grounds for volunteer directors and officers].) 

The business judgment rule applies to a homeowners’ association, such as Bas of Tassajara II 
Homeowners Association, which is incorporated as a nonprofit mutual benefit corporation. 
(Finley v. Superior Court (2000) 80 Cal.App.4th 1152, 1161.) The HOA is subject to 
Corporations Code section 7231, which provides statutory protection to Weiskirch as a director 
of a nonprofit corporation. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn., 
supra, 21 Cal.4th at p. 258.) 

The business judgment rule “raises various issues of fact,” including whether “a director acted 
as an ordinarily prudent person under similar circumstances” and “made a reasonable inquiry as 
indicated by the circumstances.” (Gaillard, supra, 208 Cal.App.3d at p. 1267.) “Such questions 
generally should be left to a trier of fact,” but can become questions of law “where the evidence 
establishes that there is no controverted material fact.” (Id. at pp. 1267–1268.) “The function of 
the trial court in ruling on [a] motion[] for summary judgment [is] merely to determine whether 
such issues of fact exist, and not to decide the merits of the issues themselves.” (Id. at p. 1268.)  

As a threshold issue, Plaintiffs argue that under Ritter the business judgment rule applies only to 
“ordinary” decisions involving repair and maintenance and not to “extraordinary situations,” such 
as a landslide. (See Opp. at 7:2-14; citing Ritter, supra, 166 Cal.App.4th at p. 122 [“[the Lamden 
decision] gives no direction as to what standards courts should apply when faced with a 
challenge to a board action involving an extraordinary situation (e.g., major damage from an 
earthquake) or one not pertaining to repair and maintenance actions, e.g., a decision to deny 
approval to an improvement project desired by an owner.”] [quoting Sproul & Rosenberry, 
Advising Cal. Condominium and Homeowners Associations (Cont.Ed.Bar May 2002 Update) 
§ 2.16, p. 23.].) First, it is not clear to this Court that this case involves an extraordinary situation 
rather than decisions involving repair and maintenance. Second, Plaintiffs argument appears to 
rest on their contention that the Board’s investigation of their landslide was inadequate. 
However, Plaintiffs evidence does not create a triable issue of material fact with respect to the 
reasonableness of the Board’s investigation (see further discussion below). 

Corporations Code section 7231 establishes “‘a presumption that directors’ decisions are based 
on sound business judgment[, which] can be rebutted only by a factual showing of fraud, bad 
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faith or gross overreaching.’” (Ritter, supra, 166 Cal.App.4th at p. 123.) “[W]hile a condominium 
association may be liable for its negligence, a greater degree of fault is necessary to hold 
unpaid individual condominium board members liable for their actions on behalf of condominium 
associations.” (Id. at p. 121.) 

Here, the issue is whether Plaintiffs’ evidence created a triable issue of fact regarding whether 
Weiskirch made a mistake in business judgment (1) which was not in good faith, (2) which he 
did not believe to be in the HOA’s best interests, and (3) which was made when a conflict of 
interest existed, which would rebut the presumption that directors’ decisions are based on sound 
business judgment. (See Gaillard, supra, at p. 1263.) In moving for summary judgment, 
Weiskirch may rely on the presumption, created by the business judgment rule, that directors’ 
decisions are based on sound business judgment. (Ritter, supra, at p. 123.) 

Weiskirch also provided evidence in the form of his declaration. Weiskirch’s declaration stated 
that the HOA retained a geotechnical engineer to investigate the alleged landslide, who 
provided the Board with several reports related to his investigation. (Weiskirch Decl. at ¶ 5.) 
Weiskirch also testified that their geotechnical engineer Mr. Gray met with members of the 
Board to discuss his investigation and answer questions from the Board. (Id. at ¶ 6.) Weiskirch 
further testified that subsequent to Plaintiffs’ lawsuit, the Board agreed to retain the services of 
another geotechnical engineer, Mr. Frank Berlogar. (Id. at ¶ 10.) Mr. Berlogar has been 
continuously retained by the Board from 2019 to the present to provide the HOA his expertise in 
connection with the claims in Plaintiffs’ lawsuit. (Id.) 

In attempting to rebut the presumption of the business judgment rule and the evidence in 
Weiskirch’s declaration, Plaintiffs provide Weiskirch’s deposition testimony: that to his 
knowledge the HOA has done no maintenance to the slope at issue (Weiskirch Depo. at 28:1-
20); that the Board has not authorized any additional funds since November 7, 2017 to repair, 
winterize, or perform additional geotechnical testing on the slope (id. at 135:24 – 136:3); that he 
was unaware at his deposition that an officer of a homeowner’s association has a fiduciary duty 
to the members of the association (id. at 22:9-19); that as of August 28th, 2018 the wall was the 
only thing under consideration (id. at 127:5-11); that the Board did not believe there was any 
problem with the slope from the Joe Gray report (id. at 133:6-11). 

Plaintiffs also offer opinion testimony regarding the current condition of the slope, its alleged 
decline, and the potential risk for future harm. (See generally Kevin Ryan Declaration; see also 
Gray Depo. at 43:20-25, 100:21-101:22, and 139:16-24)  

Critically, however, none of this testimony creates a triable issue of fact as to whether Weiskirch 
performed his duties in good faith and “in a manner such director believes to be in the best 
interests of the corporation” (Corp. Code § 7231, subd. (a)). Any inferences of bad faith are not 
supported by the record. At best, Plaintiffs’ evidence raises a factual dispute as to the condition 
of the slope and its potential future effect on Plaintiffs’ homes, not the existence of Weiskirch’s 
good faith.  

The undisputed evidence suggests that Weiskirch (and the Board) engaged in a good faith and 
reasonable investigation of the slope and the alleged landslide, including retaining and receiving 
the advice of outside experts. Plaintiffs’ reliance on Desaigoudar v. Meyercord with respect to 
this issue is inapt. (See Opp. at 8:21-28; Desaigoudar v. Meyercord (2003) 108 Cal.App.4th 
173, 189.) In order to raise a triable issue of material fact as to the inadequacy of the 
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investigation, plaintiffs must show that the procedures employed by the HOA were so 
inadequate to suggest fraud or bad faith. (Id. at p. 189.) According to the Desaigoudar court, “ 
‘[p]roof . . . that the investigation has been so restricted in scope, so shallow in execution, or 
otherwise so pro forma or halfhearted as to constitute a pretext or sham, consistent with the 
principles underlying the application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that doctrine.’ ” (Id.) Plaintiffs’ 
evidence does not create a triable issue of material fact with respect to the reasonableness of 
the Board’s investigation. 

Finally, Plaintiffs’ evidence also fails to create a triable issue of fact as to whether Weiskirch had 
a conflict of interest when he made his decisions while serving as Board President. As a 
consequence, statutory and common law business judgment rules apply to protect Weiskirch 
from liability. 

 Corporations Code section 5047.5 

Even assuming arguendo that Weiskirch was not immune from liability under the business 
judgment rule, he is entitled to immunity under Corporations Code § 5047.5. 

Corporations Code section 5047.5 shields volunteer directors and officers of nonprofit 
corporations from claims for monetary damages in certain limited circumstances. Subparagraph 
(b) of § 5047.5 reads: 

Except as provided in this section, no cause of action for monetary damages 
shall arise against any person serving without compensation as a director or 
officer of a nonprofit corporation subject to Part 2 (commencing with Section 
5110), Part 3 (commencing with Section 7110), or Part 4 (commencing with 
Section 9110) of this division on account of any negligent act or omission 
occurring (1) within the scope of that person’s duties as a director acting as a 
board member, or within the scope of that person’s duties as an officer acting in 
an official capacity; (2) in good faith; (3) in a manner that the person believes to 
be in the best interest of the corporation; and (4) is in the exercise of his or her 
policymaking judgment. 

Subparagraph (e) further provides that § 5047.5 applies only if the nonprofit corporation 
maintains a liability insurance policy with certain minimum amounts. Liability of a director or 
officer will not be limited for “intentional, wanton, or reckless acts, gross negligence, or an action 
based on fraud, oppression, or malice.” (Corp. Code § 5047.5(c)(6).)  

Here, it is undisputed that Weiskirch served on the Board of the HOA, a nonprofit benefit 
corporation. (UMF 1, 2.) It is further undisputed that the HOA maintains liability insurance in the 
requisite amounts. (UMF 3, 4.) And, as discussed further above, the undisputed evidence shows 
that Weiskirch (and the Board) engaged in a good faith and reasonable investigation of the 
slope and the alleged landslide, including retaining and receiving the advice of outside experts. 
(Weiskirch Decl. at ¶¶ 4, 5, 10) Plaintiffs’ evidence does not create a triable issue of material 
fact with respect to the reasonableness of the Board’s investigation. As a consequence, 
Weiskirch is entitled to the immunity granted by Corporations Code § 5047.5. 

The Court notes that Plaintiffs’ “advice of counsel” argument in opposition lacks merit. Plaintiffs’ 
discovery dispute and the intersection with this motion is unclear; furthermore, Plaintiffs’ request 
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to deny the motion pursuant to CCP § 437c(i) is both groundless and procedurally improper. 
Code of Civil Procedure § 437c(i) is implicated only after a continuance is granted to allow 
specified additional discovery under CCP § 437c(h). Plaintiffs have not made an application 
to continue the motion to obtain necessary discovery pursuant to § 437c(h). Section 437c(i) 
is inapplicable. 

Plaintiffs have not presented any evidence of “intentional, wanton, or reckless acts, gross 
negligence” or “fraud, oppression, or malice.” In the absence of such evidence, Weiskirch is 
entitled to the immunity of Corporations Code § 5047.5. 

Weiskirch’s motion for summary judgment is granted. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).)  

Plaintiffs’ Objections to the Declaration of John Weiskirch: 

1. Overruled. 
2. Overruled. 
3. Overruled. 
4. Overruled. It is unclear whether this objection is directed towards the testimony, or the 

exhibits, as Plaintiffs rely on those exhibits themselves in opposition (see, e.g., DMF 7). 

Defendants’ Objections to the Declaration of Kevin Ryan: 

1. Sustained. Lacks foundation. 
2. Sustained. Lacks foundation. 
3. Sustained. Mediation confidentiality. 
4. Sustained. Lacks foundation. 

 

 

 5.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS. TASSAJARA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY AJUDICATION 
FILED BY RANDALL CAVANAGH 
* TENTATIVE RULING: * 
 
Plaintiff Maria Abouseif, Plaintiff Donald Galen, Plaintiff Elizabeth Galen, Plaintiff Richard 
Gazarian, and Plaintiff Barbara Gazarian (collectively, “Plaintiffs”) filed a complaint for damages 
for nuisance, injunctive relief for abatement of nuisance, damages for loss of subjacent support, 
damages for loss of lateral support, and declaratory relief against Defendant Bas of Tassajara II 
Homeowners Association (“HOA”) on November 2, 2018. Plaintiffs filed a First Amended 
Complaint (“FAC”) on May 20, 2021 which added causes of action for breach of fiduciary duty, 
breach of the CC&Rs, and negligent failure to maintain and/or repair property. The FAC brought 
in each of the HOA Board of Directors as a Doe Defendant, including Defendant Randall 
Cavanagh (“Defendant” or “Cavanagh”). 
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Defendant Cavanagh moves for summary judgment on the grounds that (1) every cause of 
action in the FAC is barred against him through the operation of the business judgment rule; 
and (2) based on Corporations Code § 5047.5 no cause of action for money damages may be 
asserted against a volunteer member of the board of directors of a nonprofit mutual benefit 
corporation, like the HOA.  

In the alternative, Cavanagh moves for summary adjudication on several issues: that the 
business judgment rule and corporations code § 5047.5 act as complete defenses to Plaintiffs’ 
causes of action for (1) “damages for nuisance, (2) “injunctive relief for abatement of a 
nuisance,” (3) loss of subjacent support, (4) loss of lateral support, (5) declaratory relief, 
(6) breach of fiduciary duty, (7) breach of CC&Rs, and (8) negligent failure to maintain as to 
Defendant Randall Cavanagh.  

Because the Court grants Defendant’s motion for summary judgment on the grounds that 
Cavanagh is entitled to the protection of the business judgment rule and Corporations Code 
§ 5047.5, it need not reach the individual issues of adjudication that are pled in the alternative. 

Brief Factual Background 

The gravamen of Plaintiffs’ complaint is an alleged “landslide” affecting their properties. (See 
FAC at ¶¶ 17-18.) Plaintiffs allege that they discovered a “landslide” in June 2017 on property 
owned or controlled by the HOA that is adjacent to their property. (See id. at ¶ 8.) 

Randall Cavanagh has served on the HOA Board of Directors from approximately January 2019 
to December 2020. (Cavanagh Decl. at ¶ 2.) Cavanagh testifies that at the time he joined the 
Board, the Board had already retained geotechnical engineer Joe Gray of Gray Geotech (Id. at 
¶ 4.) At the time Cavanagh joined the Board, Plaintiffs had already filed their complaint. (Id. at 
¶ 5.) During his tenure on the Board, the Board agreed to retain the services of another 
geotechnical engineer, Mr. Frank Berlogar, to investigate the alleged “landslide.” (Id. at ¶ 6.) 
During Cavanagh’s tenure on the Board, the HOA was still investigating the nature and scope of 
the alleged “landslide.” (Id. at ¶ 11.) 

Legal Standard 

A defendant moving for summary judgment “bears the burden of persuasion that there is no 
triable issue of material fact and that [the defendant] is entitled to judgment as a matter of law.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) To meet this burden, the 
defendant must show that one or more elements of the cause of action cannot be established, 
or that there is a complete defense to that cause of action. (Ibid.) Once the defendant satisfies 
its burden, “‘the burden shifts to the plaintiff … to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto.’” (Id. at p. 849.)  

A defendant moving for summary judgment bears the burden of showing that a cause of action 
has no merit because plaintiff cannot establish an element of the claim or because defendant 
has a complete defense. The burden then shifts to the plaintiff opposing the summary judgment 
motion to establish that a triable issue of fact exists as to these issues. (Saelzler v. Advanced 
Group 400 (2001) 25 Cal.4th 763, 768.) 
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Analysis 

Business Judgment Rule 

“The common law ‘business judgment rule’ refers to a judicial policy of deference to the 
business judgment of corporate directors in the exercise of their broad discretion in making 
corporate decisions. … Under this rule, a director is not liable for a mistake in business 
judgment which is made in good faith and in what he or she believes to be the best interests of 
the corporation, where no conflict of interest exists.” (Gaillard v. Natomas Co. (1989) 208 
Cal.App.3d 1250, 1263 (Gaillard); see Ritter & Ritter, Inc. Pension & Profit Plan v. The Churchill 
Condominium Assn. (2008) 166 Cal.App.4th 103, 123 (Ritter) [business judgment rule “‘sets up 
a presumption that directors’ decisions are based on sound business judgment’”].) 

The common law business judgment rule (1) immunizes corporate directors from personal 
liability if they act in accordance with the requirements of the rule, and (2) “ ‘insulates from court 
intervention those management decisions which are made by directors in good faith in what the 
directors believe is the organization’s best interest.’ ” (Lamden v. La Jolla Shores Clubdominium 
Homeowners Assn. (1999) 21 Cal.4th 249, 257.) Corporations Code section 7231 defines the 
rule relating to the personal liability of directors of nonprofit corporations. (Lamden, at p. 257.) 

Corporations Code section 7231 applies to nonprofit corporations and provides that “[a] director 
shall perform the duties of a director, … in good faith, in a manner such director believes to be in 
the best interests of the corporation and with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use under similar circumstances.” (§ 7231, 
subd. (a); see Ritter, supra, 166 Cal.App.4th at p. 123.) The statute goes on to state that “[a] 
person who performs the duties of a director in accordance [with the preceding subdivisions] … 
shall have no liability based upon any alleged failure to discharge the person’s obligations as a 
director … .” (§ 7231, subd. (c); see Ritter, at p. 123; see also § 7231.5, subd. (a) [limiting 
liability on the same grounds for volunteer directors and officers].) 

The business judgment rule applies to a homeowners’ association, such as Bas of Tassajara II 
Homeowners Association, which is incorporated as a nonprofit mutual benefit corporation. 
(Finley v. Superior Court (2000) 80 Cal.App.4th 1152, 1161.) The HOA is subject to 
Corporations Code section 7231, which provides statutory protection to Cavanagh as a director 
of a nonprofit corporation. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn., 
supra, 21 Cal.4th at p. 258.) 

The business judgment rule “raises various issues of fact,” including whether “a director acted 
as an ordinarily prudent person under similar circumstances” and “made a reasonable inquiry as 
indicated by the circumstances.” (Gaillard, supra, 208 Cal.App.3d at p. 1267.) “Such questions 
generally should be left to a trier of fact,” but can become questions of law “where the evidence 
establishes that there is no controverted material fact.” (Id. at pp. 1267–1268.) “The function of 
the trial court in ruling on [a] motion[] for summary judgment [is] merely to determine whether 
such issues of fact exist, and not to decide the merits of the issues themselves.” (Id. at p. 1268.)  

As a threshold issue, Plaintiffs argue that under Ritter the business judgment rule applies only to 
“ordinary” decisions involving repair and maintenance and not to “extraordinary situations,” such 
as a landslide. (See Opp. at 7:2-14; citing Ritter, supra, 166 Cal.App.4th at p. 122 [“[the Lamden 
decision] gives no direction as to what standards courts should apply when faced with a 
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challenge to a board action involving an extraordinary situation (e.g., major damage from an 
earthquake) or one not pertaining to repair and maintenance actions, e.g., a decision to deny 
approval to an improvement project desired by an owner.”] [quoting Sproul & Rosenberry, 
Advising Cal. Condominium and Homeowners Associations (Cont.Ed.Bar May 2002 Update) 
§ 2.16, p. 23.].) First, it is not clear to this Court that this case involves an extraordinary situation 
rather than decisions involving repair and maintenance. Second, Plaintiffs’ argument appears to 
rest on their contention that the Board’s investigation of their landslide was inadequate. 
However, Plaintiffs’ evidence does not create a triable issue of material fact with respect to the 
reasonableness of the Board’s investigation (see further discussion below). 

Corporations Code section 7231 establishes “‘a presumption that directors’ decisions are based 
on sound business judgment[, which] can be rebutted only by a factual showing of fraud, bad 
faith or gross overreaching.’” (Ritter, supra, 166 Cal.App.4th at p. 123.) “[W]hile a condominium 
association may be liable for its negligence, a greater degree of fault is necessary to hold 
unpaid individual condominium board members liable for their actions on behalf of condominium 
associations.” (Id. at p. 121.) 

Here, the issue is whether Plaintiffs’ evidence created a triable issue of fact regarding whether 
Cavanagh made a mistake in business judgment (1) which was not in good faith, (2) which he 
did not believe to be in the HOA’s best interests, and (3) which was made when a conflict of 
interest existed, which would rebut the presumption that directors’ decisions are based on sound 
business judgment. (See Gaillard, supra, at p. 1263.) In moving for summary judgment, 
Cavanagh may rely on the presumption, created by the business judgment rule, that directors’ 
decisions are based on sound business judgment. (Ritter, supra, at p. 123.) 

Cavanagh also provided evidence in the form of his declaration. Cavanagh’s declaration 
stated that the HOA retained a geotechnical engineer to investigate the alleged landslide. 
(Cavanagh Decl. at ¶ 4.) Hanshaw further testified that subsequent to Plaintiffs’ lawsuit, 
the Board agreed to retain the services of another geotechnical engineer, Mr. Frank Berlogar. 
(Id. at ¶ 6.) Mr. Berlogar has been continuously retained by the Board from 2019 to the present 
to provide the HOA his expertise in connection with the claims in Plaintiffs’ lawsuit. (Id.) 

In attempting to rebut the presumption of the business judgment rule and the evidence in 
Cavanagh’s declaration, Plaintiffs provide Cavanagh’s deposition testimony: that Cavanagh was 
aware there were proposals made by Mr. Gray that were not undertaken by the board 
(Cavanagh Depo. at 18:22-25); and that he did not recall any other member of the Board telling 
him that they wanted to “do more with respect to dealing with the [Plaintiffs’] homes” (id. at 
21:24-25:3). 

Plaintiffs also offer opinion testimony regarding the current condition of the slope, its alleged 
decline, and the potential risk for future harm. (See generally Kevin Ryan Declaration; see also 
Gray Depo. at 43:20-25, 100:21-101:22, and 139:16-24)  

Critically, however, none of this testimony creates a triable issue of fact as to whether Cavanagh 
performed his duties in good faith and “in a manner such director believes to be in the best 
interests of the corporation” (Corp. Code § 7231, subd. (a)). Any inferences of bad faith are not 
supported by the record. At best, Plaintiffs’ evidence raises a factual dispute as to the condition 
of the slope and its potential future effect on Plaintiffs’ homes, not the existence of Cavanagh’s 
good faith at the time he was on the Board.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
(925) 608-1121 

HEARING DATE:   01/12/22 
 
 

- 19 - 

The undisputed evidence suggests that Cavanagh (and the Board) engaged in a good faith 
and reasonable investigation of the slope and the alleged landslide, including retaining and 
receiving the advice of outside experts. Plaintiffs’ reliance on Desaigoudar v. Meyercord with 
respect to this issue is inapt. (See Opp. at 8:21-28; Desaigoudar v. Meyercord (2003) 108 
Cal.App.4th 173, 189.) In order to raise a triable issue of material fact as to the inadequacy of 
the investigation, plaintiffs must show that the procedures employed by the HOA were so 
inadequate to suggest fraud or bad faith. (Id. at p. 189.) According to the Desaigoudar court, “ 
‘[p]roof . . . that the investigation has been so restricted in scope, so shallow in execution, or 
otherwise so pro forma or halfhearted as to constitute a pretext or sham, consistent with the 
principles underlying the application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that doctrine.’ ” (Id.) Plaintiffs’ 
evidence does not create a triable issue of material fact with respect to the reasonableness of 
the Board’s investigation. 

Finally, Plaintiffs’ evidence also fails to create a triable issue of fact as to whether Cavanagh had 
a conflict of interest when he made his decisions while serving on the Board. As a consequence, 
statutory and common law business judgment rules apply to protect Cavanagh from liability. 

 Corporations Code section 5047.5 

Even assuming arguendo that Cavanagh was not immune from liability under the business 
judgment rule, he is entitled to immunity under Corporations Code § 5047.5. 

Corporations Code section 5047.5 shields volunteer directors and officers of nonprofit 
corporations from claims for monetary damages in certain limited circumstances. Subparagraph 
(b) of § 5047.5 reads: 

Except as provided in this section, no cause of action for monetary damages 
shall arise against any person serving without compensation as a director or 
officer of a nonprofit corporation subject to Part 2 (commencing with Section 
5110), Part 3 (commencing with Section 7110), or Part 4 (commencing with 
Section 9110) of this division on account of any negligent act or omission 
occurring (1) within the scope of that person’s duties as a director acting as a 
board member, or within the scope of that person’s duties as an officer acting in 
an official capacity; (2) in good faith; (3) in a manner that the person believes to 
be in the best interest of the corporation; and (4) is in the exercise of his or her 
policymaking judgment. 

Subparagraph (e) further provides that § 5047.5 applies only if the nonprofit corporation 
maintains a liability insurance policy with certain minimum amounts. Liability of a director or 
officer will not be limited for “intentional, wanton, or reckless acts, gross negligence, or an action 
based on fraud, oppression, or malice.” (Corp. Code § 5047.5(c)(6).)  

Here, it is undisputed that Cavanagh served on the Board of the HOA, a nonprofit benefit 
corporation. (UMF 1, 2.) It is further undisputed that the HOA maintains liability insurance in the 
requisite amounts. (UMF 3, 4.) And, as discussed further above, the undisputed evidence shows 
that Cavanagh (and the Board) engaged in a good faith and reasonable investigation of the 
slope and the alleged landslide, including retaining and receiving the advice of outside experts. 
(Cavanagh Decl. at ¶¶ 4, 6, 11) Plaintiffs’ evidence does not create a triable issue of material 
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fact with respect to the reasonableness of the Board’s investigation. As a consequence, 
Cavanagh is entitled to the immunity granted by Corporations Code § 5047.5. 

The Court notes that Plaintiffs’ “advice of counsel” argument in opposition lacks merit. Plaintiffs’ 
discovery dispute and the intersection with this motion is unclear; furthermore, Plaintiffs’ request 
to deny the motion pursuant to CCP § 437c(i) is both groundless and procedurally improper. 
Code of Civil Procedure § 437c(i) is implicated only after a continuance is granted to allow 
specified additional discovery under CCP § 437c(h). Plaintiffs have not made an application 
to continue the motion to obtain necessary discovery pursuant to § 437c(h). Section 437c(i) 
is inapplicable. 

Plaintiffs have not presented any evidence of “intentional, wanton, or reckless acts, gross 
negligence” or “fraud, oppression, or malice.” In the absence of such evidence, Cavanagh is 
entitled to the immunity of Corporations Code § 5047.5. 

Cavanagh’s motion for summary judgment is granted. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).)  

Plaintiffs’ Objections to the Declaration of Randall Cavanagh: 

1. Overruled. 
2. Overruled. 
3. Overruled. 
4. Overruled. It is unclear whether this objection is directed towards the testimony, or the 

exhibits, as Plaintiffs rely on those exhibits themselves in opposition (see, e.g., DMF 7). 

Defendants’ Objections to the Declaration of Kevin Ryan: 

1. Sustained. Lacks foundation. 
2. Sustained. Lacks foundation. 
3. Sustained. Mediation confidentiality. 
4. Sustained. Lacks foundation. 

 

 

 6.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS. TASSAJARA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JEFF LANGBAUM 
* TENTATIVE RULING: * 
 
Plaintiff Maria Abouseif, Plaintiff Donald Galen, Plaintiff Elizabeth Galen, Plaintiff Richard 
Gazarian, and Plaintiff Barbara Gazarian (collectively, “Plaintiffs”) filed a complaint for damages 
for nuisance, injunctive relief for abatement of nuisance, damages for loss of subjacent support, 
damages for loss of lateral support, and declaratory relief against Defendant Bas of Tassajara II 
Homeowners Association (“HOA”) on November 2, 2018. Plaintiffs filed a First Amended 
Complaint (“FAC”) on May 20, 2021 which added causes of action for breach of fiduciary duty, 
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breach of the CC&Rs, and negligent failure to maintain and/or repair property. The FAC brought 
in each of the HOA Board of Directors as a Doe Defendant, including Defendant Jeff Langbaum 
(“Defendant” or “Langbaum”). 

Defendant Langbaum moves for summary judgment on the grounds that (1) every cause of 
action in the FAC is barred against him through the operation of the business judgment rule; 
and (2) based on Corporations Code § 5047.5 no cause of action for money damages may be 
asserted against a volunteer member of the board of directors of a nonprofit mutual benefit 
corporation, like the HOA.  

In the alternative, Langbaum moves for summary adjudication on several issues: that the 
business judgment rule and corporations code § 5047.5 act as complete defenses to Plaintiffs’ 
causes of action for (1) “damages for nuisance, (2) “injunctive relief for abatement of a 
nuisance,” (3) loss of subjacent support, (4) loss of lateral support, (5) declaratory relief, 
(6) breach of fiduciary duty, (7) breach of CC&Rs, and (8) negligent failure to maintain as to 
Defendant Jeff Langbaum.  

Because the Court grants Defendant’s motion for summary judgment on the grounds that 
Langbaum is entitled to the protection of the business judgment rule and Corporations Code 
§ 5047.5, it need not reach the individual issues of adjudication that are pled in the alternative. 

Brief Factual Background 

The gravamen of Plaintiffs’ complaint is an alleged “landslide” affecting their properties. (See 
FAC at ¶¶ 17-18.) Plaintiffs allege that they discovered a “landslide” in June 2017 on property 
owned or controlled by the HOA that is adjacent to their property. (See id. at ¶ 8.) 

Jeffrey Langbaum has served on the HOA Board of Directors since approximately 2002 to the 
present. (Langbaum Decl. at ¶ 2.) Langbaum testifies that the Board retained geotechnical 
engineer Joe Gray of Gray Geotech in 2017 to investigate Plaintiffs’ alleged “landslide.” (Id. at 
¶ 4.) During his retention, Mr. Gray provided the Board with several reports related to his 
investigations. (See id. at ¶ 5, Exs. A, B, and C.) Mr. Gray’s July 16, 2018 recommendation 
reads in part that “it is not practical to improve the ground with conventional earthworks (i.e. 
excavate and replace the unsuitable fill) without significant underpinning and shoring to protect 
the adjacent structures and improvements.” (Id. at Ex. B at p.8.) Plaintiffs filed their initial 
complaint on November 2, 2018. The HOA is still investigating the nature and scope of the 
alleged “landslide.” (Langbaum Decl. at ¶ 15.) 

Legal Standard 

A defendant moving for summary judgment “bears the burden of persuasion that there is no 
triable issue of material fact and that [the defendant] is entitled to judgment as a matter of law.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) To meet this burden, the 
defendant must show that one or more elements of the cause of action cannot be established, 
or that there is a complete defense to that cause of action. (Ibid.) Once the defendant satisfies 
its burden, “‘the burden shifts to the plaintiff … to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto.’” (Id. at p. 849.)  

A defendant moving for summary judgment bears the burden of showing that a cause of action 
has no merit because plaintiff cannot establish an element of the claim or because defendant 
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has a complete defense. The burden then shifts to the plaintiff opposing the summary judgment 
motion to establish that a triable issue of fact exists as to these issues. (Saelzler v. Advanced 
Group 400 (2001) 25 Cal.4th 763, 768.) 

Analysis 

Business Judgment Rule 

“The common law ‘business judgment rule’ refers to a judicial policy of deference to the 
business judgment of corporate directors in the exercise of their broad discretion in making 
corporate decisions. … Under this rule, a director is not liable for a mistake in business 
judgment which is made in good faith and in what he or she believes to be the best interests of 
the corporation, where no conflict of interest exists.” (Gaillard v. Natomas Co. (1989) 208 
Cal.App.3d 1250, 1263 (Gaillard); see Ritter & Ritter, Inc. Pension & Profit Plan v. The Churchill 
Condominium Assn. (2008) 166 Cal.App.4th 103, 123 (Ritter) [business judgment rule “‘sets up 
a presumption that directors’ decisions are based on sound business judgment’”].) 

The common law business judgment rule (1) immunizes corporate directors from personal 
liability if they act in accordance with the requirements of the rule, and (2) “ ‘insulates from court 
intervention those management decisions which are made by directors in good faith in what the 
directors believe is the organization’s best interest.’ ” (Lamden v. La Jolla Shores Clubdominium 
Homeowners Assn. (1999) 21 Cal.4th 249, 257.) Corporations Code section 7231 defines the 
rule relating to the personal liability of directors of nonprofit corporations. (Lamden, at p. 257.) 

Corporations Code section 7231 applies to nonprofit corporations and provides that “[a] director 
shall perform the duties of a director, … in good faith, in a manner such director believes to be in 
the best interests of the corporation and with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use under similar circumstances.” (§ 7231, 
subd. (a); see Ritter, supra, 166 Cal.App.4th at p. 123.) The statute goes on to state that “[a] 
person who performs the duties of a director in accordance [with the preceding subdivisions] … 
shall have no liability based upon any alleged failure to discharge the person’s obligations as a 
director … .” (§ 7231, subd. (c); see Ritter, at p. 123; see also § 7231.5, subd. (a) [limiting 
liability on the same grounds for volunteer directors and officers].) 

The business judgment rule applies to a homeowners’ association, such as Bas of Tassajara II 
Homeowners Association, which is incorporated as a nonprofit mutual benefit corporation. 
(Finley v. Superior Court (2000) 80 Cal.App.4th 1152, 1161.) The HOA is subject to 
Corporations Code section 7231, which provides statutory protection to Langbaum as a director 
of a nonprofit corporation. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn., 
supra, 21 Cal.4th at p. 258.) 

The business judgment rule “raises various issues of fact,” including whether “a director acted 
as an ordinarily prudent person under similar circumstances” and “made a reasonable inquiry as 
indicated by the circumstances.” (Gaillard, supra, 208 Cal.App.3d at p. 1267.) “Such questions 
generally should be left to a trier of fact,” but can become questions of law “where the evidence 
establishes that there is no controverted material fact.” (Id. at pp. 1267–1268.) “The function of 
the trial court in ruling on [a] motion[] for summary judgment [is] merely to determine whether 
such issues of fact exist, and not to decide the merits of the issues themselves.” (Id. at p. 1268.)  
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As a threshold issue, Plaintiffs argue that under Ritter the business judgment rule applies only to 
“ordinary” decisions involving repair and maintenance and not to “extraordinary situations,” such 
as a landslide. (See Opp. at 7:2-14; citing Ritter, supra, 166 Cal.App.4th at p. 122 [“[the Lamden 
decision] gives no direction as to what standards courts should apply when faced with a 
challenge to a board action involving an extraordinary situation (e.g., major damage from an 
earthquake) or one not pertaining to repair and maintenance actions, e.g., a decision to deny 
approval to an improvement project desired by an owner.”] [quoting Sproul & Rosenberry, 
Advising Cal. Condominium and Homeowners Associations (Cont.Ed.Bar May 2002 Update) 
§ 2.16, p. 23.].) First, it is not clear to this Court that this case involves an extraordinary situation 
rather than decisions involving repair and maintenance. Second, Plaintiffs’ argument appears to 
rest on their contention that the Board’s investigation of their landslide was inadequate. 
However, Plaintiffs’ evidence does not create a triable issue of material fact with respect to the 
reasonableness of the Board’s investigation (see further discussion below). 

Corporations Code section 7231 establishes “‘a presumption that directors’ decisions are based 
on sound business judgment[, which] can be rebutted only by a factual showing of fraud, bad 
faith or gross overreaching.’” (Ritter, supra, 166 Cal.App.4th at p. 123.) “[W]hile a condominium 
association may be liable for its negligence, a greater degree of fault is necessary to hold 
unpaid individual condominium board members liable for their actions on behalf of condominium 
associations.” (Id. at p. 121.) 

Here, the issue is whether Plaintiffs’ evidence created a triable issue of fact regarding whether 
Langbaum made a mistake in business judgment (1) which was not in good faith, (2) which he 
did not believe to be in the HOA’s best interests, and (3) which was made when a conflict of 
interest existed, which would rebut the presumption that directors’ decisions are based on sound 
business judgment. (See Gaillard, supra, at p. 1263.) In moving for summary judgment, 
Langbaum may rely on the presumption, created by the business judgment rule, that directors’ 
decisions are based on sound business judgment. (Ritter, supra, at p. 123.) 

Langbaum also provided evidence in the form of his declaration. Langbaum’s declaration stated 
that the HOA retained a geotechnical engineer to investigate the alleged landslide, who 
provided the Board with several reports related to his investigation. (Langbaum Decl. at ¶ 5.) 
Hanshaw also testified that their geotechnical engineer Mr. Gray met with members of the Board 
to discuss his investigation and answer questions from the Board. (Id. at ¶ 6.) Langbaum further 
testified that subsequent to Plaintiffs’ lawsuit, the Board agreed to retain the services of another 
geotechnical engineer, Mr. Frank Berlogar. (Id. at ¶ 10.) Mr. Berlogar has been continuously 
retained by the Board from 2019 to the present to provide the HOA his expertise in connection 
with the claims in Plaintiffs’ lawsuit. (Id.) 

In attempting to rebut the presumption of the business judgment rule and the evidence in 
Langbaum’s declaration, Plaintiffs provide Langbaum’s deposition testimony: that he did not 
recall any investigation as to whether or not the slope required maintenance (Langbaum Depo. 
at 19:21-25); that he believed that the hill was repaired and stable (id. at 20:16-23); that he 
himself saw no indication of movement from his observation at the bottom of the slope (id. at 
51:17-22); that understood the problems with the slope had been corrected (id. at 51:17-22), 
and that there does not seem to be any certainty about the Board’s liability (id. at 80:3-16). 
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Plaintiffs also offer opinion testimony regarding the current condition of the slope, its alleged 
decline, and the potential risk for future harm. (See generally Kevin Ryan Declaration; see also 
Gray Depo. at 43:20-25, 100:21-101:22, and 139:16-24)  

Critically, however, none of this testimony creates a triable issue of fact as to whether 
Langbaum performed his duties in good faith and “in a manner such director believes to be in 
the best interests of the corporation” (Corp. Code § 7231, subd. (a)). Any inferences of bad faith 
are not supported by the record. At best, Plaintiffs’ evidence raises a factual dispute as to the 
condition of the slope and its potential future effect on Plaintiffs’ homes, not the existence of 
Langbaum’s good faith at the time he was on the Board.  

The undisputed evidence suggests that Langbaum (and the Board) engaged in a good faith and 
reasonable investigation of the slope and the alleged landslide, including retaining and receiving 
the advice of outside experts. Plaintiffs’ reliance on Desaigoudar v. Meyercord with respect to 
this issue is inapt. (See Opp. at 8:21-28; Desaigoudar v. Meyercord (2003) 108 Cal.App.4th 
173, 189.) In order to raise a triable issue of material fact as to the inadequacy of the 
investigation, plaintiffs must show that the procedures employed by the HOA were so 
inadequate to suggest fraud or bad faith. (Id. at p. 189.) According to the Desaigoudar court, “ 
‘[p]roof . . . that the investigation has been so restricted in scope, so shallow in execution, or 
otherwise so pro forma or halfhearted as to constitute a pretext or sham, consistent with the 
principles underlying the application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that doctrine.’ ” (Id.) Plaintiffs’ 
evidence does not create a triable issue of material fact with respect to the reasonableness of 
the Board’s investigation. 

Finally, Plaintiffs’ evidence also fails to create a triable issue of fact as to whether Langbaum 
had a conflict of interest when he made his decisions while serving on the Board. As a 
consequence, statutory and common law business judgment rules apply to protect Langbaum 
from liability. 

 Corporations Code section 5047.5 

Even assuming arguendo that Langbaum was not immune from liability under the business 
judgment rule, he is entitled to immunity under Corporations Code § 5047.5. 

Corporations Code section 5047.5 shields volunteer directors and officers of nonprofit 
corporations from claims for monetary damages in certain limited circumstances. Subparagraph 
(b) of § 5047.5 reads: 

Except as provided in this section, no cause of action for monetary damages 
shall arise against any person serving without compensation as a director or 
officer of a nonprofit corporation subject to Part 2 (commencing with Section 
5110), Part 3 (commencing with Section 7110), or Part 4 (commencing with 
Section 9110) of this division on account of any negligent act or omission 
occurring (1) within the scope of that person’s duties as a director acting as a 
board member, or within the scope of that person’s duties as an officer acting in 
an official capacity; (2) in good faith; (3) in a manner that the person believes to 
be in the best interest of the corporation; and (4) is in the exercise of his or her 
policymaking judgment. 
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Subparagraph (e) further provides that § 5047.5 applies only if the nonprofit corporation 
maintains a liability insurance policy with certain minimum amounts. Liability of a director or 
officer will not be limited for “intentional, wanton, or reckless acts, gross negligence, or an action 
based on fraud, oppression, or malice.” (Corp. Code § 5047.5(c)(6).)  

Here, it is undisputed that Langbaum served on the Board of the HOA, a nonprofit benefit 
corporation. (UMF 1, 2.) It is further undisputed that the HOA maintains liability insurance in the 
requisite amounts. (UMF 3, 4.) And, as discussed further above, the undisputed evidence shows 
that Langbaum (and the Board) engaged in a good faith and reasonable investigation of the 
slope and the alleged landslide, including retaining and receiving the advice of outside experts. 
(Langbaum Decl. at ¶¶ 4, 5, 10) Plaintiffs’ evidence does not create a triable issue of material 
fact with respect to the reasonableness of the Board’s investigation. As a consequence, 
Langbaum is entitled to the immunity granted by Corporations Code § 5047.5. 

The Court notes that Plaintiffs’ “advice of counsel” argument in opposition lacks merit. Plaintiffs’ 
discovery dispute and the intersection with this motion is unclear; furthermore, Plaintiffs’ request 
to deny the motion pursuant to CCP § 437c(i) is both groundless and procedurally improper. 
Code of Civil Procedure § 437c(i) is implicated only after a continuance is granted to allow 
specified additional discovery under CCP § 437c(h). Plaintiffs have not made an application 
to continue the motion to obtain necessary discovery pursuant to § 437c(h). Section 437c(i) 
is inapplicable. 

Plaintiffs have not presented any evidence of “intentional, wanton, or reckless acts, gross 
negligence” or “fraud, oppression, or malice.” In the absence of such evidence, Langbaum is 
entitled to the immunity of Corporations Code § 5047.5. 

Langbaum’s motion for summary judgment is granted. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).)  

Plaintiffs’ Objections to the Declaration of Jeff Langbaum: 

1. Overruled. 
2. Overruled. 
3. Overruled. 
4. Overruled. It is unclear whether this objection is directed towards the testimony, or the 

exhibits, as Plaintiffs rely on those exhibits themselves in opposition (see, e.g., DMF 7). 

Defendants’ Objections to the Declaration of Kevin Ryan: 

1. Sustained. Lacks foundation. 
2. Sustained. Lacks foundation. 
3. Sustained. Mediation confidentiality. 
4. Sustained. Lacks foundation. 
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 7.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS. TASSAJARA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY GORDON BALL 
* TENTATIVE RULING: * 
 
Plaintiff Maria Abouseif, Plaintiff Donald Galen, Plaintiff Elizabeth Galen, Plaintiff Richard 
Gazarian, and Plaintiff Barbara Gazarian (collectively, “Plaintiffs”) filed a complaint for damages 
for nuisance, injunctive relief for abatement of nuisance, damages for loss of subjacent support, 
damages for loss of lateral support, and declaratory relief against Defendant Bas of Tassajara II 
Homeowners Association (“HOA”) on November 2, 2018. Plaintiffs filed a First Amended 
Complaint (“FAC”) on May 20, 2021 which added causes of action for breach of fiduciary duty, 
breach of the CC&Rs, and negligent failure to maintain and/or repair property. The FAC brought 
in each of the HOA Board of Directors as a Doe Defendant, including Defendant Gordon Ball 
(“Defendant” or “Ball”). 

Defendant Ball moves for summary judgment on the grounds that (1) every cause of action in 
the FAC is barred against him through the operation of the business judgment rule; and (2) 
based on Corporations Code § 5047.5 no cause of action for money damages may be asserted 
against a volunteer member of the board of directors of a nonprofit mutual benefit corporation, 
like the HOA.  

In the alternative, Ball moves for summary adjudication on several issues: that the business 
judgment rule and corporations code § 5047.5 act as complete defenses to Plaintiffs’ causes of 
action for (1) “damages for nuisance, (2) “injunctive relief for abatement of a nuisance,” (3) loss 
of subjacent support, (4) loss of lateral support, (5) declaratory relief, (6) breach of fiduciary 
duty, (7) breach of CC&Rs, and (8) negligent failure to maintain as to Defendant Gordon Ball.  

Because the Court grants Defendant’s motion for summary judgment on the grounds that Ball is 
entitled to the protection of the business judgment rule and Corporations Code § 5047.5, it need 
not reach the individual issues of adjudication that are pled in the alternative. 

Brief Factual Background 

The gravamen of Plaintiffs’ complaint is an alleged “landslide” affecting their properties. (See 
FAC at ¶¶ 17-18.) Plaintiffs allege that they discovered a “landslide” in June 2017 on property 
owned or controlled by the HOA that is adjacent to their property. (See id. at ¶ 8.) 

Gordon Ball served as a member of the HOA Board of Directors from 2008 to August 22, 2018. 
(Ball. Decl. at ¶ 2.) Ball testifies that the Board retained geotechnical engineer Joe Gray of Gray 
Geotech in 2017 to investigate Plaintiffs’ alleged “landslide.” (Id. at ¶ 4.) During his retention, Mr. 
Gray provided the Board with several reports related to his investigations. (See id. at ¶ 5, Exs. 
A, B, and C.) Mr. Gray’s July 16, 2018 recommendation reads in part that “it is not practical to 
improve the ground with conventional earthworks (i.e. excavate and replace the unsuitable fill) 
without significant underpinning and shoring to protect the adjacent structures and 
improvements.” (Id. at Ex. B at p.8.) Plaintiffs filed their initial complaint on November 2, 2018. 
The HOA is still investigating the nature and scope of the alleged “landslide.” (Ball Decl. at 
¶ 15.) 
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Legal Standard 

A defendant moving for summary judgment “bears the burden of persuasion that there is no 
triable issue of material fact and that [the defendant] is entitled to judgment as a matter of law.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) To meet this burden, the 
defendant must show that one or more elements of the cause of action cannot be established, 
or that there is a complete defense to that cause of action. (Ibid.) Once the defendant satisfies 
its burden, “‘the burden shifts to the plaintiff … to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto.’” (Id. at p. 849.)  

A defendant moving for summary judgment bears the burden of showing that a cause of action 
has no merit because plaintiff cannot establish an element of the claim or because defendant 
has a complete defense. The burden then shifts to the plaintiff opposing the summary judgment 
motion to establish that a triable issue of fact exists as to these issues. (Saelzler v. Advanced 
Group 400 (2001) 25 Cal.4th 763, 768.) 

Analysis 

Business Judgment Rule 

“The common law ‘business judgment rule’ refers to a judicial policy of deference to the 
business judgment of corporate directors in the exercise of their broad discretion in making 
corporate decisions. … Under this rule, a director is not liable for a mistake in business 
judgment which is made in good faith and in what he or she believes to be the best interests of 
the corporation, where no conflict of interest exists.” (Gaillard v. Natomas Co. (1989) 208 
Cal.App.3d 1250, 1263 (Gaillard); see Ritter & Ritter, Inc. Pension & Profit Plan v. The Churchill 
Condominium Assn. (2008) 166 Cal.App.4th 103, 123 (Ritter) [business judgment rule “‘sets up 
a presumption that directors’ decisions are based on sound business judgment’”].) 

The common law business judgment rule (1) immunizes corporate directors from personal 
liability if they act in accordance with the requirements of the rule, and (2) “ ‘insulates from court 
intervention those management decisions which are made by directors in good faith in what the 
directors believe is the organization’s best interest.’ ” (Lamden v. La Jolla Shores Clubdominium 
Homeowners Assn. (1999) 21 Cal.4th 249, 257.) Corporations Code section 7231 defines the 
rule relating to the personal liability of directors of nonprofit corporations. (Lamden, at p. 257.) 

Corporations Code section 7231 applies to nonprofit corporations and provides that “[a] director 
shall perform the duties of a director, … in good faith, in a manner such director believes to be in 
the best interests of the corporation and with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use under similar circumstances.” (§ 7231, 
subd. (a); see Ritter, supra, 166 Cal.App.4th at p. 123.) The statute goes on to state that “[a] 
person who performs the duties of a director in accordance [with the preceding subdivisions] … 
shall have no liability based upon any alleged failure to discharge the person’s obligations as a 
director … .” (§ 7231, subd. (c); see Ritter, at p. 123; see also § 7231.5, subd. (a) [limiting 
liability on the same grounds for volunteer directors and officers].) 

The business judgment rule applies to a homeowners’ association, such as Bas of Tassajara II 
Homeowners Association, which is incorporated as a nonprofit mutual benefit corporation. 
(Finley v. Superior Court (2000) 80 Cal.App.4th 1152, 1161.) The HOA is subject to 
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Corporations Code section 7231, which provides statutory protection to Ball as a director of a 
nonprofit corporation. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn., supra, 21 
Cal.4th at p. 258.) 

The business judgment rule “raises various issues of fact,” including whether “a director acted 
as an ordinarily prudent person under similar circumstances” and “made a reasonable inquiry as 
indicated by the circumstances.” (Gaillard, supra, 208 Cal.App.3d at p. 1267.) “Such questions 
generally should be left to a trier of fact,” but can become questions of law “where the evidence 
establishes that there is no controverted material fact.” (Id. at pp. 1267–1268.) “The function of 
the trial court in ruling on [a] motion[] for summary judgment [is] merely to determine whether 
such issues of fact exist, and not to decide the merits of the issues themselves.” (Id. at p. 1268.)  

As a threshold issue, Plaintiffs argue that under Ritter the business judgment rule applies only to 
“ordinary” decisions involving repair and maintenance and not to “extraordinary situations,” such 
as a landslide. (See Opp. at 7:2-14; citing Ritter, supra, 166 Cal.App.4th at p. 122 [“[the Lamden 
decision] gives no direction as to what standards courts should apply when faced with a 
challenge to a board action involving an extraordinary situation (e.g., major damage from an 
earthquake) or one not pertaining to repair and maintenance actions, e.g., a decision to deny 
approval to an improvement project desired by an owner.”] [quoting Sproul & Rosenberry, 
Advising Cal. Condominium and Homeowners Associations (Cont.Ed.Bar May 2002 Update) 
§ 2.16, p. 23.].) First, it is not clear to this Court that this case involves an extraordinary situation 
rather than decisions involving repair and maintenance. Second, Plaintiffs’ argument appears to 
rest on their contention that the Board’s investigation of their landslide was inadequate. 
However, Plaintiffs’ evidence does not create a triable issue of material fact with respect to the 
reasonableness of the Board’s investigation (see further discussion below). 

Corporations Code section 7231 establishes “‘a presumption that directors’ decisions are based 
on sound business judgment[, which] can be rebutted only by a factual showing of fraud, bad 
faith or gross overreaching.’” (Ritter, supra, 166 Cal.App.4th at p. 123.) “[W]hile a condominium 
association may be liable for its negligence, a greater degree of fault is necessary to hold 
unpaid individual condominium board members liable for their actions on behalf of condominium 
associations.” (Id. at p. 121.) 

Here, the issue is whether Plaintiffs’ evidence created a triable issue of fact regarding whether 
Ball made a mistake in business judgment (1) which was not in good faith, (2) which he did not 
believe to be in the HOA’s best interests, and (3) which was made when a conflict of interest 
existed, which would rebut the presumption that directors’ decisions are based on sound 
business judgment. (See Gaillard, supra, at p. 1263.) In moving for summary judgment, Ball 
may rely on the presumption, created by the business judgment rule, that directors’ decisions 
are based on sound business judgment. (Ritter, supra, at p. 123.) 

Ball also provided evidence in the form of his declaration. Ball’s declaration stated that the HOA 
retained a geotechnical engineer to investigate the alleged landslide, who provided the Board 
with several reports related to his investigation. (Ball Decl. at ¶ 5.) Ball also testified that their 
geotechnical engineer Mr. Gray met with members of the Board to discuss his investigation and 
answer questions from the Board. (Id. at ¶ 6.) Ball further testified that subsequent to Plaintiffs’ 
lawsuit, the Board agreed to retain the services of another geotechnical engineer, Mr. Frank 
Berlogar. (Id. at ¶ 10.) Mr. Berlogar has been continuously retained by the Board from 2019 to 
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the present to provide the HOA his expertise in connection with the claims in Plaintiffs’ lawsuit. 
(Id.) 

In attempting to rebut the presumption of the business judgment rule and the evidence in Ball’s 
declaration, Plaintiffs provide Ball’s deposition testimony: that the Board meetings Ball attended 
he did not recall any discussions about trying to get a loan to fix Plaintiffs’ properties (Ball Depo. 
at 62:17-21); that he did not recall any discussions about the need for special assessments to 
pay for further investigation of the slope (id. at 62:22-63:1); and that he recalled that one option 
the Board considered was to pay for one-half of the repair of the sound wall (id. at 68:14-22). 

Plaintiffs also offer opinion testimony regarding the current condition of the slope, its alleged 
decline, and the potential risk for future harm. (See generally Kevin Ryan Declaration; see also 
Gray Depo. at 43:20-25, 100:21-101:22, and 139:16-24)  

Critically, however, none of this testimony creates a triable issue of fact as to whether Ball 
performed his duties in good faith and “in a manner such director believes to be in the best 
interests of the corporation” (Corp. Code § 7231, subd. (a)). Any inferences of bad faith are not 
supported by the record. At best, Plaintiffs’ evidence raises a factual dispute as to the condition 
of the slope and its potential future effect on Plaintiffs’ homes, not the existence of Ball’s good 
faith at the time he was on the Board.  

The undisputed evidence suggests that Ball (and the Board) engaged in a good faith and 
reasonable investigation of the slope and the alleged landslide, including retaining and receiving 
the advice of outside experts. Plaintiffs’ reliance on Desaigoudar v. Meyercord with respect to 
this issue is inapt. (See Opp. at 8:21-28; Desaigoudar v. Meyercord (2003) 108 Cal.App.4th 
173, 189.) In order to raise a triable issue of material fact as to the inadequacy of the 
investigation, plaintiffs must show that the procedures employed by the HOA were so 
inadequate to suggest fraud or bad faith. (Id. at p. 189.) According to the Desaigoudar court, “ 
‘[p]roof . . . that the investigation has been so restricted in scope, so shallow in execution, or 
otherwise so pro forma or halfhearted as to constitute a pretext or sham, consistent with the 
principles underlying the application of the business judgment doctrine, would raise questions of 
good faith or conceivably fraud which would never be shielded by that doctrine.’ ” (Id.) Plaintiffs’ 
evidence does not create a triable issue of material fact with respect to the reasonableness of 
the Board’s investigation. 

Finally, Plaintiffs’ evidence also fails to create a triable issue of fact as to whether Ball had a 
conflict of interest when he made his decisions while serving on the Board. As a consequence, 
statutory and common law business judgment rules apply to protect Ball from liability. 

 Corporations Code section 5047.5 

Even assuming arguendo that Ball was not immune from liability under the business judgment 
rule, he is entitled to immunity under Corporations Code § 5047.5. 

Corporations Code section 5047.5 shields volunteer directors and officers of nonprofit 
corporations from claims for monetary damages in certain limited circumstances. Subparagraph 
(b) of § 5047.5 reads: 

Except as provided in this section, no cause of action for monetary damages 
shall arise against any person serving without compensation as a director or 
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officer of a nonprofit corporation subject to Part 2 (commencing with Section 
5110), Part 3 (commencing with Section 7110), or Part 4 (commencing with 
Section 9110) of this division on account of any negligent act or omission 
occurring (1) within the scope of that person’s duties as a director acting as a 
board member, or within the scope of that person’s duties as an officer acting in 
an official capacity; (2) in good faith; (3) in a manner that the person believes to 
be in the best interest of the corporation; and (4) is in the exercise of his or her 
policymaking judgment. 

Subparagraph (e) further provides that § 5047.5 applies only if the nonprofit corporation 
maintains a liability insurance policy with certain minimum amounts. Liability of a director or 
officer will not be limited for “intentional, wanton, or reckless acts, gross negligence, or an action 
based on fraud, oppression, or malice.” (Corp. Code § 5047.5(c)(6).)  

Here, it is undisputed that Ball served on the Board of the HOA, a nonprofit benefit corporation. 
(UMF 1, 2.) It is further undisputed that the HOA maintains liability insurance in the requisite 
amounts. (UMF 3, 4.) And, as discussed further above, the undisputed evidence shows that Ball 
(and the Board) engaged in a good faith and reasonable investigation of the slope and the 
alleged landslide, including retaining and receiving the advice of outside experts. (Ball Decl. at 
¶¶ 4, 5, 10) Plaintiffs’ evidence does not create a triable issue of material fact with respect to the 
reasonableness of the Board’s investigation. As a consequence, Ball is entitled to the immunity 
granted by Corporations Code § 5047.5. 

The Court notes that Plaintiffs’ “advice of counsel” argument in opposition lacks merit. Plaintiffs’ 
discovery dispute and the intersection with this motion is unclear; furthermore, Plaintiffs’ request 
to deny the motion pursuant to CCP § 437c(i) is both groundless and procedurally improper. 
Code of Civil Procedure § 437c(i) is implicated only after a continuance is granted to allow 
specified additional discovery under CCP § 437c(h). Plaintiffs have not made an application 
to continue the motion to obtain necessary discovery pursuant to § 437c(h). Section 437c(i) 
is inapplicable. 

Plaintiffs have not presented any evidence of “intentional, wanton, or reckless acts, gross 
negligence” or “fraud, oppression, or malice.” In the absence of such evidence, Ball is entitled to 
the immunity of Corporations Code § 5047.5. 

Ball’s motion for summary judgment is granted. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).)  

Plaintiffs’ Objections to the Declaration of Gordon Ball: 

1. Overruled. 
2. Overruled. 
3. Overruled. 
4. Overruled. It is unclear whether this objection is directed towards the testimony, or the 

exhibits, as Plaintiffs rely on those exhibits themselves in opposition (see, e.g., DMF 7). 
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Defendants’ Objections to the Declaration of Kevin Ryan: 

1. Sustained. Lacks foundation. 
2. Sustained. Lacks foundation. 
3. Sustained. Mediation confidentiality. 
4. Sustained. Lacks foundation. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS. WINCO FOODS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSE TO REQS. FOR PRODUCTION 
FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
Withdrawn by moving party. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS. WINCO FOODS 
HEARING ON MOTION TO HAVE REQS. FOR ADMISSION (SET 3) DEEMED ADMITTED 
FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
Withdrawn by moving party. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS. WINCO FOODS, ET AL. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
Withdrawn by moving party. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS. WINCO FOODS. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
Withdrawn by moving party. 
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12.  TIME:  9:00   CASE#: MSC19-00785 
CASE NAME: SMITHEY VS. CARBAJAL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PAMELA ANN SMITHEY 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice due to a failure to provide a proof of service reflecting the 
hearing date. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01311 
CASE NAME: ZALUCKY VS. ZALUCKY 
HEARING ON MOTION FOR TERMINATING, EVIDENTIARY OR ISSUE SANCTIONS 
FILED BY ELIZABETH ZALUCKY 
* TENTATIVE RULING: * 
 
The motion is continued to January 19, 2021 at 9:00 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSC19-02405 
CASE NAME: AQUINDE VS. PERFORMANCE SETTLEMENT 
HEARING ON MOTION TO STRIKE DEFENDANTS ANSWER 
FILED BY THERESA AQUINDE 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to strike the answer of defendant Performance Settlement LLC is 

denied, without prejudice to plaintiff’s right to raise the issue of defendant’s lack of counsel in 

future proceedings.  Performance Settlement was represented by counsel when its answer was 

filed on January 27, 2020.  Accordingly, the answer was “filed in conformity with the laws of this 

state.”  (Code Civ. Proc., § 436, subd. (b).  Cf. Center for Self-Improvement & Community 

Development v. Lennar Corp. (2009) 173 Cal.App.4th 1543, 1552-54 [the taking of a default 

judgment against a suspended corporate defendant is not a statutory right].) 

 Of course, Performance Settlement will not be able to appear at court hearings, and will 

not be able to effectively represent itself in response to discovery requests, pretrial motions, 

etc., unless it retains counsel.  (See Ferruzzo v. Superior Court (1980) 104 Cal.App.3d 501, 503 

[“with the sole exception of small claims court, a corporation cannot act in propria persona in a 

California state court”].  See also, Rowland v. California Men's Colony (1993) 506 U.S. 194, 202 

[the rule against corporate self-representation “applies equally to all artificial entities”].)  This 

incapacity may indirectly result in a dispositive ruling against Performance Settlement before 

trial.  If not, the case can be resolved on the first day of trial in the manner suggested by the 

Van Gundy decision: 

When a corporation seeks to appear without the benefit of counsel in other than 

small claims cases, it is the duty of the trial court to advise the representative of 
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the corporation of the necessity to be represented by a licensed lawyer.  If no 

such licensed representative is present, appearing for the corporation, the court 

may: (1) hear a motion for continuance; or (2) enter the corporation's default for 

nonappearance at trial. 

(Van Gundy v. Camelot Resorts, Inc. (1983) 152 Cal.App.3d Supp. 29, 31-32.) 

  

15.  TIME:  9:00   CASE#: MSC19-02405 
CASE NAME: AQUINDE VS. PERFORMANCE SETTLEMENT 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONSUMER FIRST LEGAL NETWORK, et al. 
* TENTATIVE RULING: * 
 
 Defendants Consumer First Legal Network, LLC (“CFLN”) and Harold E. Stafford demur 

to plaintiff’s Second Amended Complaint (“SAC”).  The demurrer is overruled.  Defendants 

shall file an answer on or before February 1, 2022. 

 Defendants’ request for judicial notice is denied as superfluous.  The two documents 

attached to the request are already before the Court as part of the exhibits to the Second 

Amended Complaint. 

 Plaintiff alleges that all defendants were involved in a joint venture to provide debt 

settlement services.  (SAC, ¶¶ 21-25.)  Defendants do not dispute that plaintiff’s joint venture 

theory is a valid basis for holding defendants liable — if adequately pleaded.  (See Jacobs v. 

Locatelli (2017) 8 Cal.App.5th 317, 328, fn. 10.  Cf. Quelimane Co. v. Stewart Title Guaranty Co. 

(1998) 19 Cal.4th 26, 46-48.)  Accordingly, the Court turns to defendants’ arguments that 

the joint venture theory is not adequately pleaded.  The Court finds that all of these arguments 

lack merit. 

 Specific Misconduct.  Defendants argue that plaintiff does not allege specific 

misconduct on their part.  This argument is both incorrect and conceptually misguided. 

 First, plaintiff does allege misconduct on the part of defendants: (1) entering into an 

unconscionable and otherwise illegal retainer agreement with plaintiff, (2) failing to disclose that 

they were not authorized to practice law in California, and (3) failing to respond to plaintiff’s 

request for an accounting.  (SAC, ¶¶ 89-104.)  The retainer agreement was electronically signed 

by both plaintiff and defendant Stafford on November 22, 2016.  (SAC, Exh. “A”, pp. 11-12.)  

The reassurance of having CFLN and Stafford formally retained and available to handle legal 

matters associated with settling plaintiff’s debts was a material part of the inducement for 

plaintiff to enter into the overarching debt consolidation arrangement. 

 Second, defendants’ argument is conceptually misguided because joint venture liability 

does not require allegations of specific misconduct on the part of each joint venturer.  If there 

was a joint venture among all defendants — a factual issue beyond the scope of this demurrer 
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— then defendants CFLN and Stafford would be vicariously liable for the misconduct of 

defendants Performance Settlement and Daniel Crenshaw in furtherance of the joint venture, 

regardless of whether CFLN and Stafford themselves committed any specific misconduct with 

regard to plaintiff’s debt settlement account.  That is the whole point of alleging a joint venture 

liability theory. 

 No Effective Agreement.  Defendants argue that there was “no effective agreement” 

between plaintiff and defendants because, in the blank in Paragraph 1 of the “Limited Legal 

Services Retainer Agreement,” no creditor accounts were listed.  (SAC, Exh. “A”, p. 11.)  This is 

a factual argument that is not appropriate for the Court to consider in the context of a demurrer.  

Further, the argument is problematic in at least the three following respects: 

 Defendants may be liable as joint venturers for misconduct by co-defendants 
Performance Settlement and Crenshaw, regardless of whether there was an 
effective legal retainer agreement.  (See Jacobs, supra.) 
 

 If there was no intent to form an effective legal retainer agreement between 
plaintiff and CFLN, why did defendant Stafford sign the agreement on 
November 22, 2021?  (SAC, Exh. “A”, p. 12.)  Did Stafford not notice the blank in 
Paragraph 1? 
 

 There is a list of seven creditor accounts two pages earlier in the 21-page packet 
of contract documents that plaintiff signed on November 22, 2016.  (SAC, Exh. 
“A”, p. 9.)  The entire packet might well be viewed as a single contract, with 
multiple documentary components.  (See, Civ. Code, § 1642; Holguin v. Dish 
Network LLC (2014) 229 Cal.App.4th 1310, 1320 [“[it is a general rule that 
several papers relating to the same subject-matter and executed as parts of 
substantially one transaction, are to be construed together as one contract”].) 

 

No Direct Payments.  Defendants argue that plaintiff has not alleged the payment of 

fees directly to CFLN or Stafford.  This argument lacks merit, because plaintiff does allege the 

payment of substantial fees to defendant Performance Settlement, and plaintiff also alleges that 

all defendants shared fees as part of their joint venture.  Defendants’ insistence that plaintiff 

allege this aspect of the joint venture theory in evidentiary detail is inappropriate in the context of 

a demurrer. 

Further, the retainer agreement specifically provided that Performance Settlement would 

make the payments to CFLN, not plaintiff: 

  3.  Attorney’s Fees, Other Fees and Authorize to Draft Bank Account. 

For the legal services covered in this Retainer Agreement, legal fees will be paid 

to the Law Firm by Performance Settlement on your behalf. 
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(SAC, Exh. “A”. p. 11 [retainer agreement ¶ 3.].)  Plaintiff has not yet been able to ascertain 

precisely how much Performance Settlement paid to CFLN pursuant to this language — if any 

— because CFLN has refused to provide plaintiff with an accounting.  (SAC, ¶ 104.) 

No Legal Services.  Defendants argue that plaintiff has not alleged the provision of legal 

services by CFLN and Stafford.  The Court does not understand the relevance of this argument, 

because plaintiff is not suing defendants for legal malpractice in the provision of legal services.  

Rather, plaintiff is suing defendants for breaches of California consumer laws governing debt 

settlement services.  Those causes of action have all been adequately alleged against 

defendants collectively, and accordingly, defendants’ demurrer is overruled as to all causes 

of action. 

Further, defendants’ argument on this point has a flip side: if defendants refused to 

provide plaintiff with legal services, after plaintiff notified defendants of the collection action filed 

against plaintiff in October 2017, this nonfeasance could well be an independent basis of 

liability.  (See, SAC, ¶¶ 52-58.)  The Court notes that the collection action was filed by Discover 

Bank, one of the creditors listed by plaintiff in November 2016.  (SAC, Exh. “A”, p. 9.)  It is 

curious that defendants are highlighting the fact that, having entered into a retainer agreement 

with plaintiff in November 2016, defendants failed to represent plaintiff on the first occasion that 

plaintiff requested legal help. 

If defendants contest this aspect of the Court’s tentative ruling, the Court asks that 

defendants be prepared to answer the following question: how would defendant CFLN have 

fulfilled its obligations under the retainer agreement and assisted plaintiff in settling the 

California collection action by Discover Bank, if plaintiff had paid the additional monies 

demanded of her for legal services in 2017, given that Stafford is not a licensed California 

attorney?  Also, why is CFLN’s street address, as shown in the “Authorization” next to CFLN’s 

legal scales logo, the same as the street address for defendant Performance Settlement, given 

that CFLN is a Wisconsin LLC and Stafford is not a licensed California attorney?  (SAC, Exh. 

“A”, p. 2 [address for Performance Settlement] and p. 13 [address for CFLN and Stafford].) 

The CLRA Notice.  The Court does not understand defendant’s argument that plaintiff’s 

notice under the Consumer Legal Remedies Act is somehow inadequate.  Plaintiff’s counsel 

sent defendants CFLN and Stafford an eight-page CLRA notice on October 11, 2019, in what 

would appear to be substantial compliance with the CLRA.  (SAC, ¶¶ 113-116 and Exh. “C”.) 

 UCL – Fraud.  Defendants argue that plaintiff must be held to the strict common law 
pleading standard for fraud when alleging a cause of action based on a “fraudulent” business 
act or practice under the Unfair Competition Law.  This argument lacks merit:  the standard for 
pleading fraudulent conduct under the UCL is substantially more lenient than that for common 
law fraud.  (See McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1471; Walker 
v. Countrywide Home Loans, Inc. (2002) 98 Cal.App..4th 1158, 1170.)  Further, plaintiffs suing 
under consumer protection statutes such as the UCL need not plead their causes of action with 
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the heightened particularity required for other statutory causes of action.  (See Quelimane Co. v. 
Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 46-48.) 

 

  

16.  TIME:  9:00   CASE#: MSC20-01852 
CASE NAME: GOLDEN STATE UTILITY VS.  REPUBLIC TELECOM 
HEARING ON MOTION TO STRIKE ANSWER TO COMPLAINT AND ENTER DEFAULT 
FILED BY GOLDEN STATE UTILITY CO. 
* TENTATIVE RULING: * 
 
Continued by the moving party to February 16, 2022 at 9:00 a.m. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS. KHAWAJA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DOORDASH, INC. 
* TENTATIVE RULING: * 
 
The hearing on this matter is continued to January 19, 2022 at 9:00 a.m. in this Department. 
 

  

18.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
           Defendant’s Demurrer is continued to February 2, 2022 at 9:00 a.m. Plaintiff objected to 

the demurrer as a violation of the automatic stay. When a motion pursuant to Section 391.1 is 

filed, the litigation is stayed until after denial of the motion or the furnishing of the security.  (CCP 

§ 391.6.)  Here, Defendant requested security be posted in connection with its motion to declare 

Plaintiff a vexatious litigant, scheduled to be heard with this motion. (See Line 19.) 

  Plaintiff may file and serve an Opposition in accordance with statutory pleading 

schedule. Defendant may file a Reply. 
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19.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON MOTION FOR ORDER DECLARING PLAINTIFF A VEXATIOUS LITIGANT 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 

Defendant U.S. Bank, N.A., as Legal Title Trustee for Truman 2016 SC6 Title Trust’s 

motion to declare Plaintiff Carol Meier a vexatious litigant is denied. 

Background 

 On or about March 30, 2006, Plaintiff Carol Meier, a married woman, obtained a 

mortgage loan in the amount of $600,000, secured by the property located at 61 Rudgear Drive, 

in Walnut Creek.  Plaintiff allegedly defaulted on the loan on February 1, 2010. Defendant 

Attorney Lenders Services, Inc. was appointed as Trustee for the sale.   

 On April 15, 2021, Defendant Attorney Lender Services conducted the Trustee’s sale.  

At the auction, the Property was sold for $950,000 by credit bid from US Bank as Legal Title 

Trustee for the Truman Trust.  The Trustee’s Deed Upon Sale was recorded on May 3, 2021.   

Motion  

Defendant U.S. Bank, N.A., as Legal Title Trustee for Truman 2016 SC6 Title Trust, 

brings this motion for an order declaring Plaintiff Carol D. Meier a vexatious litigant, pursuant to 

Code of Civil Procedure § 391(b)(2-3). Pursuant to CCP § 397(a), Defendant requests the court 

to enter a pre-filing order before Plaintiff can continue to relitigate her meritless allegations.  

Defendant also requests that Plaintiff be required to post a security in an amount no less than 

$100,000.00 to continue this action.   

A. Vexatious Litigant 

           CCP § 391(b)(2-3) provides the definition of a vexatious litigant: 

(b) “Vexatious litigant” means a person who does any of the following:  

(2) After a litigation has been finally determined against the person, repeatedly 
relitigates or attempts to relitigate, in propria persona, either (i) the validity of the 
determination against the same defendant or defendants as to whom the 
litigation was finally determined or (ii) the cause of action, claim, controversy, or 
any of the issues of fact or law, determined or concluded by the final 
determination against the same defendant or defendants as to whom the 
litigation was finally determined. 

 (3) In any litigation while acting in propria persona, repeatedly files unmeritorious 
motions, pleadings, or other papers, conducts unnecessary discovery, or 
engages in other tactics that are frivolous or solely intended to cause 
unnecessary delay.  
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Defendant argues that since 2011 Plaintiff has abused the legal system through her 

excessive in pro per filings and multitude of frivolous pleadings. Defendant argues that over the 

past 10 years Plaintiff has attempted to relitigate the same issues surrounding the beneficiary of 

her loan, first on the assignment and now claiming Defendant was not entitled to credit bid at the 

foreclosure.  Plaintiff has continued to argue “standing” in one form or another. 

 Plaintiff argues the requirements for declaring a litigant vexatious are not met under CCP 

§ 391(2). First, the cases must be brought within 7 years.  The first case was filed more than 7 

years ago, so it is irrelevant.  In the 2016 case, the trustee was represented by counsel and the 

case was voluntarily dismissed.  Currently, Plaintiff is represented by counsel, and is not 

proceeding in pro per.  Also, Defendant concedes that some of the lawsuits cited were 

dismissed voluntarily.   

“The vexatious litigant statute (§ 391-391.7) was enacted in 1963 to curb misuse of 

the court system by those acting in propria persona who repeatedly relitigate the same issues. 

Their abuse of the system not only wastes court time and resources but also prejudices other 

parties waiting their turn before the courts. [Citations.]”  (In re Bittaker (1997) 55 Cal.App.4th 

1004, 1008.)   

“Any determination that a litigant is vexatious must comport with the intent and spirit of 

the vexatious litigant statute. The purpose of which is to address the problem created by the 

persistent and obsessive litigant who constantly has pending a number of groundless actions 

and whose conduct causes serious financial results to the unfortunate objects of his or her 

attacks and places an unreasonable burden on the courts.”  (Morton v. Wagner (2007) 156 

Cal.App.4th 963, 970-971.) 

Here, the motion is brought pursuant to CCP § 391(b)(2-3).  Under subdivision (2), the 

pro per litigant must repeatedly relitigate after a final determination is made against the person. 

Here, Ms. Meier has filed a number of cases, both in state court and in bankruptcy court. 

However, she voluntarily dismissed many of the filings.  Defendant argues that she dismissed 

the actions so that no ruling could be made by the Court on Defendant’s demurrers, which 

allows Plaintiff to continue her meritless assault. Defendant also argues that Plaintiff filed 

meritless bankruptcy actions just to delay the foreclosure on the property. Section (b)(2) 

however addresses the situation where final determinations have been made. 

Also, counsel sometimes represented Plaintiff, just as she is represented by counsel in 

the current action.  Here, Defendant has not presented any evidence that Plaintiff’s counsel is 

acting as Plaintiff’s “mere puppet” as described in In re Shieh (1993) 17 Cal.App.4th 1154.  

The Court declines to declare Plaintiff a vexatious litigant at this time under section 391(b)(2). 

Defendant argues that Plaintiff only argues that she may not be declared a vexatious 

litigant under CCP § 391(b)(2).  In the Reply, Defendant points out that Plaintiff does not oppose 

the argument that she should be declared a vexatious litigant under section 391(b)(3).  

Defendant argues Plaintiff had a pattern of filing civil lawsuits and bankruptcies to delay the 
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foreclosure.  Defendant argues that this amounts to the filing of “meritless and frivolous motions, 

pleadings, or other papers initiated” for the purpose of delay. 

CCP § 391(b)(c) provides, “In any litigation while acting in propria persona, repeatedly 

files unmeritorious motions, pleadings, or other papers, conducts unnecessary discovery, or 

engages in other tactics that are frivolous or solely intended to cause unnecessary delay.” 

“[S]ubdivision (b)(3) does not specify either a timeframe or quantity of actions necessary 

to support a finding under that section….  What constitutes ‘repeatedly’ and ‘unmeritorious’ 

under subdivision (b)(3), in any given case, is left to the sound discretion of the trial court.” 

(Morton v. Wagner (2007) 156 Cal.App.4th 963, 971.)  While there is no bright-line rule as to 

what constitutes “repeatedly,” most cases affirming the vexatious litigant designation involve 

situations where litigants have filed dozens of motions either during the pendency of an action or 

relating to the same judgment. (Morton v. Wagner (2007) 156 Cal.App.4th 963, 972.) 

“Vexatious litigant statutes were created ‘to curb misuse of the court system by those 

acting in propria persona who repeatedly relitigate the same issues.’[Citation.]” (Bravo v. 

Ismaj (2002) 99 Cal.App.4th 211, 220-221.)  As mentioned above, Plaintiff did not file all of the 

cases in pro per and most of the cases were dismissed after a demurrer was filed.  Also, some 

of the bankruptcy cases were dismissed.  Defendant argues that Plaintiff’s actions in filing the 

state court cases and bankruptcy cases were to cause delay in the nonjudicial foreclosure 

action, which does not necessarily fall under the problem the statute was intended to address.  

 The problem here is Defendant provides no discussion in the moving papers regarding 

declaring Plaintiff a vexatious litigant under Section 391(b)(3). Defendant provides no authorities 

addressing the situation in this case. Defendant also provides no case showing a Plaintiff should 

be declared a vexatious litigant in a current action where the plaintiff is represented by counsel 

and was represented by counsel in some of the previous actions. The Court declines to declare 

Plaintiff Meier a vexatious litigant at this time.   

B. Security Posted 

 Defendant argues that Plaintiff has demonstrated that she will continue at all costs to 

litigate the matter, despite her unsuccessful attempts over the past 10 years.  Therefore, 

Defendant argues Plaintiff should be required to post a security pursuant to CCP § 391.1.  

The statute provides: 

In any litigation pending in any court of this state, at any time until final judgment 
is entered, a defendant may move the court, upon notice and hearing, for an 
order requiring the plaintiff to furnish security or for an order dismissing the 
litigation pursuant to subdivision (b) of Section 391.3. The motion for an order 
requiring the plaintiff to furnish security shall be based upon the ground, and 
supported by a showing, that the plaintiff is a vexatious litigant and that there is 
not a reasonable probability that he or she will prevail in the litigation against the 
moving defendant.  
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Defendant argues the evidence shows that Plaintiff is a vexatious litigant and cannot 

prevail on her First Amended Complaint because of the doctrine of res judicata and that she 

cannot prevail on her causes of action for wrongful foreclosure, cancelation of instruments, and 

violation of the Rosenthal Act. 

   Defendant argues that it has been clearly decided in prior actions that Defendant is the 

beneficiary of the Loan and therefore able to submit a credit bid, therefore Plaintiff is precluded 

from re-litigating the issue.  Defendant argues the wrongful foreclosure claim fails as Plaintiff 

cannot allege tender and that Plaintiff’s claim for cancelation of instrument fails because Plaintiff 

does not set forth any credible allegations to establish the recorded Trustee’s Deed Upon Sale 

is void or voidable.   Finally, Defendant argues the claim for violation of the Rosenthal Act fails 

because the Trustee’s conduct was privileged under Civil Code § 2924.  

Plaintiff opposes the motion arguing the Court has already ruled that the issue in the 

bankruptcy court cases are not the same and have no res judicata effect.  This Court has 

already ruled that the issue of who is entitled to initiate a trustee’s sale and the issue of who can 

make a credit bid are completely different.  The issue of who can make a credit bid could have 

been made during the prior proceedings.  (Demurrer Order September 22, 2021.) Plaintiff 

argues that this action is solely about whether the Defendant US Bank had the right to make a 

“credit bid.”  Plaintiff argues that two appellate courts believe this type of case has merit. 

The statute requires a showing that Plaintiff is vexatious litigant first and then 

demonstrate there is no reasonable probability the Plaintiff will prevail on the merits.  

As discussed above, the Defendant has not met this threshold requirement.  

Defendant’s Request for Judicial Notice 

 The unopposed request is granted. Defendant requests the Court to take judicial notice 

of a great number of documents. The Court takes judicial notice of the court orders and 

recorded documents.  As to the remaining documents, the Court takes judicial notice of the 

existence of the documents, not the truth of matters asserted therein. 

 

  

20.  TIME:  9:00   CASE#: MSC21-01635 
CASE NAME: SCRAMSTAD VS. LIBICKI 
HEARING ON MOTION FOR DISCHARGE, ATTY. FEES, COSTS, & RELEASE OF FUNDS 
FILED BY BARBARA E. SCRAMSTAD 
* TENTATIVE RULING: * 
 
Ms. Scramstad’s unopposed motion to be discharged is granted. The fees and costs she has 
incurred, i.e., $3,092.50 in fees and $625 in costs, shall be released to her from the sum 
deposited with the court. In addition, the sanctions amount owed to Ms. Bridget Forte-Johnson 
by Mr. Johnson shall be released to Ms. Forte-Johnson from the sum on deposit. 
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21.  TIME:  9:00   CASE#: MSC21-02055 
CASE NAME: BETZ VS. BAY MEDICAL MANAGEMENT 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY BAY MEDICAL MANAGEMENT, et al. 
* TENTATIVE RULING: * 
 

The motion to compel arbitration brought by defendants Bay Medical Management LLC 
and Bay Imaging Consultants Medical Group, Inc. (collectively “defendants”) is granted. Parties 
are ordered to submit the matter to arbitration. This proceeding is stayed, pending the outcome 
of arbitration. (Code Civ. Proc., § 1281.4.) A court must order arbitration if it determines that a 
valid agreement to arbitrate exists. Here, such agreement exists, as discussed below. 

Background 

This lawsuit was filed by plaintiff, Katherine Betz, who is a registered nurse who was 
employed by defendants from 2006 until 2021. The complaint alleges four causes of action: 
(1) Retaliation in Violation of Health & Saf. Code § 1278.5, (2) Retaliation in Violation of Cal. 
Labor Code § 1102.5; (3) Wrongful Termination in Violation of Public Policy; and, (4) Violation of 
Labor Code § 226. 

In response, defendants have moved to compel arbitration, arguing the present dispute 
is subject to the multiple arbitration agreements plaintiff signed over the course of her 
employment, but that plaintiff has refused to arbitrate. They further contend the Federal 
Arbitration Act governs enforceability based on the interstate nature of their business, and that 
even under California law, the arbitration agreements are enforceable.  

In support of the motion, defendants submit declarations from Director of Human 
Resources, Deborah Morgan, attaching the signed arbitration agreements, and a declaration 
from counsel attaching the emails exchanged with plaintiff and the American Arbitration 
Association employment arbitration rules.  

Plaintiff opposes the motion, submitting her own declaration in support of the opposition. 
She does not deny having signed the agreements, but she argues which agreement applies is 
not clear, the FAA does not apply and plaintiff’s claims cannot be compelled to arbitration under 
state law, and that the arbitration agreement is unconscionable.  

Analysis 

A written agreement to submit to arbitration an existing controversy or a controversy 
thereafter arising is valid, enforceable and irrevocable, save upon such grounds as exist for the 
revocation of any contract. (Code Civ. Proc., § 1281.) The party seeking arbitration bears the 
burden of proving the existence of an arbitration agreement, and the party opposing arbitration 
bears the burden of proving any defense, such as unconscionability. (Pinnacle Museum Tower 
Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 236.)  

A. Existence of Agreement 

Here, defendants have attached several identical arbitration agreements that were 
signed over the course of plaintiff’s employment. (See Morgan Decl., Ex. A-E.) Each agreement 
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contains identical terms. Plaintiff argues the 2020 agreement extinguished all previous 
agreements, but such a determination would only serve to resurrect the prior (identical) 
agreement. Defendants have sufficiently met their burden to show an agreement exists.   

B. Enforceability 

An enforceable contract requires (1) parties capable of contracting, (2) their consent, (3) 
a lawful object, and (4) sufficient cause or consideration. (Civ. Code, § 1550.) If a contract was 
unconscionable at the time it was made, a court may refuse to enforce it. (Civ. Code § 
1670.5(a).)  

1. Illegality and Labor Code §432.6 

Plaintiff here challenges the legality of the 2020 agreement, arguing recent legislation, 
California Labor Code § 432.6 (also known as AB 51), prohibits certain arbitration agreements 
as a condition of employment. However, as defendants point out, this law was not in effect when 
the agreement was signed, nor is it in effect now, because of the injunction issued and the 
current procedural posture (awaiting determination on a petition for rehearing en banc). (Reply, 
7:8-25, citing Fed Rules App Proc R 41.) Further, even if the law affected the 2020 agreement, 
subdivision (h) of section 432.6 expressly limits its application to agreements signed after 
January 1, 2020. In the face of an invalid 2020 agreement, plaintiff would still need to establish 
why the earlier (identical) arbitration agreements would not be effective to require arbitration. 

The agreement to arbitrate here is not illegal pursuant to Labor Code §432.6. 

2. Unconscionability 

We then turn to the question of whether the arbitration agreement is unconscionable 
under the standards articulated in Armendariz v. Foundation Health Psychcare Services, Inc. 
(2000) 24 Cal.4th 83. To briefly recapitulate the principles of unconscionability, the doctrine has 
both a procedural and a substantive element, the former focusing on oppression or surprise due 
to unequal bargaining power, the latter on overly harsh or one-sided results. The procedural 
element of an unconscionable contract generally takes the form of a contract of adhesion,  
which, imposed and drafted by the party of superior bargaining strength, relegates to the 
subscribing party only the opportunity to adhere to the contract or reject it. (Little v. Auto 
Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071, citing Armendariz, supra, at pp. 113-114.)  

While both procedural and substantive unconscionability must be present in order to 
declare a contract term unconscionable, they need not be present in the same degree. 
(Sanchez v. Valencia Holding Co. LLC (2015) 61 Cal.4th 899, 910.) “‘[T]he more substantively 
oppressive the contract term, the less evidence of procedural unconscionability is required to 
come to the conclusion that the term is unenforceable, and vice versa.’” (Id., quoting Armendariz 
at 114.) 

a) Procedural  

The procedural unconscionability analysis is laid out in OTO, L.L.C. v. Kho (2019) 8 
Cal.5th 111. The analysis begins with an inquiry into whether the contract is one of adhesion. 
(Id. at pp. 126-127, citations omitted.) An adhesive contract is standardized, generally on a 
preprinted form, and offered by the party with superior bargaining power on a take-it-or-leave-it 
basis. (Ibid.) Arbitration contracts imposed as a condition of employment are typically adhesive. 
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(Ibid.) An adhesive arbitration clause may still be legally enforceable if it (1) falls within the 
reasonable expectations of the weaker party, and (2) is not unduly oppressive or 
unconscionable (Cnty. of Solano v. Lionsgate Corp. (2005) 126 Cal.App.4th 741, 750.) 

The pertinent question, then, is whether circumstances of the contract's formation 
created such oppression or surprise that closer scrutiny of its overall fairness is required. 
Oppression occurs where a contract involves lack of negotiation and meaningful choice, 
surprise where the allegedly unconscionable provision is hidden within a prolix printed form. 
(OTO, L.L.C., supra, 8 Cal.5th at p. 126.) The circumstances relevant to establishing oppression 
include, but are not limited to (1) the amount of time the party is given to consider the proposed 
contract; (2) the amount and type of pressure exerted on the party to sign the proposed 
contract; (3) the length of the proposed contract and the length and complexity of the challenged 
provision; (4) the education and experience of the party; and (5) whether the party's review of 
the proposed contract was aided by an attorney. (Ibid.) 

Plaintiff’s declaration states she was required to sign the agreements, which were not 
negotiable, as a condition of continued employment. She states nobody ever explained what the 
arbitration document was. This amounts to a showing that the arbitration agreement was 
adhesive, but not that it was oppressive or surprising. Plaintiff admits having a day or two to 
review, indicating that she had time to think about it. She does not describe any particular 
pressure applied to coerce her signature. Plaintiff is a licensed RN, indicating she is educated 
and capable of making decisions such as whether or not to enter into an arbitration agreement. 
While the circumstances here support an adhesive contract, no surprise or oppression has been 
established. 

b) Substantive 

Substantive unconscionability focuses on the actual terms of the agreement and 
evaluates whether they create overly harsh or one-sided results. (Armendariz, supra, 24 Cal. 4th 
at p. 114.) A contract term is not substantively unconscionable when it merely gives one side a 
greater benefit.  (Pinnacle, 55 Cal.4th at 246, internal quotations omitted.) “Not all one-sided 
contract provisions are unconscionable; hence the various intensifiers in our formulations: 
‘overly harsh,’ ‘unduly oppressive,’ ‘unreasonably favorable.’” (Sanchez, supra, emphasis in 
original.) To be substantively unconscionable, the agreement must be something more than a 
mere “bad bargain.” (Id.)  

Plaintiff’s primary basis for arguing substantive unconscionability is the lack of mutuality 
because the employer is not bound to arbitrate its claims. Defendants point out that the 
language is not so limited. The agreement provides that “all claims or controversies between 
[plaintiff] and [defendants] relating to [plaintiff’s] employment with BMMLLC, or termination 
thereof […] shall be resolved by arbitration in accordance with the then applicable Employment 
Dispute Resolution Rules of the American Arbitration Association.” This language relates to “all” 
controversies and, since the employer here drafted and provided the agreement, its assent may 
be inferred. The agreement is sufficiently mutual. 

Plaintiff also contends that the agreement is substantively unconscionable because it 
requires arbitration of all claims. The argument is not entirely accurate since the arbitration 
agreements specifically exempts “claims under applicable workers' compensation laws or the 
National Labor Relations Act.” Further, in support of this argument, plaintiff cites two cases 
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wherein the appellate courts generally found agreements were not unconscionable and favored 
enforcement. (See Lane v. Francis Capital Management LLC (2014) 224 Cal.App.4th 676, 693 
[reversing order denying enforcement except with respect to cause of action to recover unpaid 
wages under Labor Code 229]; Saheli v. White Memorial Medical Center (2018) 21 Cal.App.5th 
308, 313 [reversing trial court's order denying petition to compel arbitration].) 

As her final argument that the agreement is substantively unconscionable, plaintiff 
contends that Rule 23 of the American Arbitration Association's Employment Arbitration Rules is 
overbroad in its confidentiality requirements. She contends the confidentiality term will prevent 
plaintiff from conducting discovery and chill enforcement of Labor Code section 232.5 which 
generally protects employees’ ability to disclose information about working conditions. The 
language at issue, as defendants point out in their reply, only regulates the conduct of the 
arbitrator. It further allows for certain exceptions (agreement of the parties or where the law 
provides to the contrary). The case cited by plaintiff, Davis v. O'Melveny & Myers (9th Cir. 2007) 
485 F.3d 1066, is distinguishable. The confidentiality provision there was much broader and 
prevented parties from disclosing information to anyone not directly involved, including even the 
existence of a controversy. Here, the concerns plaintiff raises are simply not valid in light of the 
limited scope of the provision. 

The parties’ agreement to arbitrate here is not substantively unconscionable.  

C. FAA Preemption  

Whether state law operates to exempt certain types of claims from an arbitration 
agreement depends on whether the FAA applies. Where the FAA applies (i.e., the agreement 
involves interstate commerce), the parties cannot by agreement frustrate the substantive 
provisions of the FAA. (See Perry v. Thomas (1987) 482 U.S. 483, 490-491; Lab Code § 432.6 
(f).) Plaintiff does not highlight any specific claims in the complaint that are not subject to 
arbitration under California law. Accordingly, while plaintiff’s declaration does raise questions as 
to whether her scope of employment had any significant impact on interstate commerce, the 
arbitration agreement is enforceable under California law, and a determination about whether 
the FAA applies here is not necessary to reach. 

 

  

22.  TIME:  9:00   CASE#: MSN21-2217 
CASE NAME: IN RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
The court approves the requested transfer payments. Petitioner is to submit orders consistent 
with the petition. 
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ADD-ON 

 

23.  TIME:  9:05   CASE#: MSC18-1217 
CASE NAME: STEVEN SPENCE VS. GREEN PLANET 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON THE 4th Amended COMPLAINT 
FILED BY GREEN PLANET 21 
* TENTATIVE RULING: * 
 

Defendants’ motion for summary judgment on plaintiff’s Fourth Amended Complaint (“4th 
AC”) is denied.  Factual issues exist regarding when plaintiff had, or a reasonable person would 
have had, sufficient suspicion to trigger accrual of plaintiff’s cause of action for breach of 
contract.  (Disputed Material Fact (“DMF”) Nos. 7, 14-18, 21-26, 29, 33, 36; Plaintiff’s Additional 
Fact (“PAF”) Nos. 2-5, 7-14.) 

 
Background 

 
 Plaintiff argues he was promised he would be given, and, in part, had already been 
given, an ownership interest in one of defendant Stephen Sutta’s companies, but was never 
given the share certificates evidencing that interest and did not know that he would never 
receive the remaining ownership interest or any of the share certificates until a meeting at Lee’s 
Donut Shop on July 5, 2017 with defendants’ in-house attorney, David Williams. 
 
 Defendants’ Separate Statement lists a series of individual or groups of facts intended to 
demonstrate to the contrary, but all are disputed in one or more respects or contain gaps and 
therefore fail to show everything necessary to establish the statute of limitations defense.  Along 
the way, defendants continue to equate the possession of share certificates with possession of 
an ownership interest, whereas from the outset the court has concluded stock certificates are 
mere evidence of ownership and that ownership can exist without them.  (See Lowe v. 
Copeland (1932) 125 Cal.App.315, 325; see also Wait v. Kern River Mining, Milling, & 
Developing Co. (1909) 157 Cal. 16, 21-22.) 
 

Defendants’ evidentiary presentation explains for the first time a damaging-sounding 
written admission that played a prominent role in the prior pleading disputes in this case:  
defendant Sutta’s statement, “You [have] both been made shareholders in Green Planet 21 in 
the past 90 days.”  (See Ex. B to Sutta Decl.)  That explanation may provide a factual defense to 
the claim (see Defendants’ Ex. S, Sutta Depo., p. 30), but this motion is not about the merits.  It 
is solely about the affirmative defense of the statute of limitations.   
 
 When defendants talk about the statute of limitations rather than the ultimate merits of 
the case, their argument is that the discovery rule applies in contract cases only to breaches 
that can be and are committed in secret, and they claim that this one was not committed in 
secret.   (See April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 832.)  Defendants 
further argue that where that rule is applicable, the statute begins to run when the plaintiff 
suspects or should have suspect wrongdoing, not when he proves it.   (See generally Norgart v. 
Upjohn Co. (1999) 21 Cal.4th 383, 397-398.)  Finally, defendants argue that the plaintiff is 
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charged with the knowledge a reasonable person would have had and cannot use the delayed 
discovery rule merely by asserting that he personally had no suspicion and did no investigation.  
A person is legally held to have reason to suspect wrongdoing when he has notice or 
information of circumstances to put a reasonable person on inquiry.  (Id. at 398.)  In summary, 
defendants argue “With the facts that were undisputedly known to Spence a reasonable person 
in his position would have known that Defendants had not made him a GP21 shareholder 
effective upon the merger and had no intention to do so.”  (Reply Brief at 9:12-14.)  
 
 The court agrees it is undisputed that Spence never received the stock certificates 
evidencing the ownership interest he claims he was promised.  But it disagrees it is undisputed 
when Spence or a reasonable person would be on notice that Spence never would receive 
them.  There are no hard and fast rules for determining what facts or circumstances compel 
inquiry by the injured party and render him chargeable with knowledge.  It is a question for the 
trier of fact, unless reasonable minds can draw only one conclusion from the evidence.  Then 
the question becomes one of law.  (E-Fab, Inc. v. Accountants, Inc. Services (2007) 153 
Cal.App.4th 1308, 1320.)   
 
 Discussion 
 
 The first argument reflected in the Separate Statement is that Spence and two other key 
employees, one of them the in-house attorney Williams, were involved in discussions in 2013, 
when Sutta was planning to reorganize his six recycling companies into one.  The discussions 
concerned a plan that would reward those three employees for good future performance and/or 
for past performance by making them shareholders in the corporation into which the other 
entities were merged, The Sutta Company, Inc. (whose name was changed to GP21 
immediately after the merger).  The first plan to do this was to provide these employees shares 
in one of the original six companies, High Desert Recycling, Inc. (“HDR”), that could later be 
exchanged for shares in GP21 (the “HDR Plan”).  (See UMF Nos. 5, 6, 8, and 9.)   
 
 Defendants present evidence that Spence signed a Stock Purchase Agreement effective 
September 30, 2013 to purchase 5,420 shares of HDR from Sutta for $245,455, representing 
the stock’s book value, with payment to be due upon execution of the Purchase Agreement.  
(See Ex. D to Williams Decl. and UMF Nos. 8, 9, 10, and 11.) 
 
 Defendants then present evidence that the three employees decided not to go through 
with this plan.  Defendants also present evidence, allegedly disputed, that the reason Spence 
decided not to go through with it was the concern that he would have to pay taxes on the stock 
award or transfer (presumably before he could sell the stock to pay the taxes).  From this, they 
argue that Spence knew by April of 2014 he would not receive stock through this plan, and 
would never receive it.  (See UMF Nos. 12, 13; DMF 21, 22.)   
 

Again, the court agrees with the first point, but not the second.  That the HDR Plan was 
not implemented did not necessarily put Spence on notice that he would never receive his 
promised ownership interest or the shares evidencing his existing ownership interest.  First, 
Spence has presented evidence that he already owned 10% of Sutta-Tacoma beginning in 
2009.  (Spence Decl., ¶ 3.)  Further, he has presented his December 31, 2012 email request to 
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Sutta for another 10% of Sutta-Tacoma and Sutta’s immediate response “Done.”   
 
Based on that evidence, a reasonable trier of fact could conclude that Spence owned 

20% of Sutta-Tacoma 9 months before he signed the Stock Purchase Agreement to be used for 
the HDR Plan, and that he paid for this ownership interest with consideration he gave before the 
HDR Plan had even been considered.   

 
The Williams Declaration and various attached Exhibits would also support this 

conclusion.  (See Williams Decl., ¶ 14.)  In Exhibit F, Williams sends Spence a valuation 
spreadsheet on December 23, 2013 to answer Spence’s questions regarding the money he will 
need to pay taxes on the stock; he states that “Seattle” (i.e., Sutta-Tacoma), with a revenue of 
$1,226,392.40, reflects 3.55% of the Sutta companies’ total revenue of $33.5 million and, by 
inference, that Spence owns 20% of the former figure, which comes to $245,278.40, 
approximately the amount the HDR Plan called for Spence to pay for the shares, through cash 
or a promissory note that might be forgiven.  (See Ex. F, pages numbered 23, 24, 25.)  Exhibit G 
contains a “’20% of Seattle Spence discussion that figures into the calculations.”  (Williams Decl. 
¶ 14 Ex. G, pages numbered 33, 36 (column C).)    Defendants have not refuted the allegation 
that Spence already owned 20% of Sutta-Tacoma, or had been promised it, other than to say he 
never received the stock certificates, which again conflates the certificates with ownership.   

 
Defendants do appear to argue that these facts are meaningless because Sutta-Tacoma 

was part of The Sutta Company, Inc. and not a separate entity.  (See Reply Brief at 5:4-9.)  But 
they present no evidence to explain away Sutta’s response to the December 31, 2012 email 
(“Done”).  Nor do they refute the possibility that Sutta’s promise to make Spence a 20% owner 
of Sutta-Tacoma was actually a promise to make Spence an owner of an equivalent percentage 
of The Sutta Company, Inc.   

 
Further, while defendants put into evidence the corporate reorganization document, this 

document raises more questions than it answers.  First, it is unsigned.  Second, if the version 
submitted was ever signed, it provides that equity holders would exchange their stock for stock 
in the merged company in a tax-neutral transaction.  (See Ex. A to Sutta Decl., Recital F; ¶ 1.6, 
and ¶ 4.2.)  The 4th AC alleges two separate contracts that were breached, and the first of them 
was breach of a contract by which Spence agreed to surrender his ownership interest in Sutta-
Tacoma in exchange for an ownership interest in GP21.  (4th AC at 6:9-13 (¶ 26.)  If the trier of 
fact concludes that Spence did have a 20% ownership interest in Sutta-Tacoma or an equivalent 
ownership interest in The Sutta Company, Inc., defendants’ arguments about the non-
implementation of the HDR Plan based on tax concerns fail to address this first breach of 
contract claim. 

 
Second, that the HDR Plan was not implemented by April 2014 did not necessarily put 

Spence or a reasonable person on notice that Spence would never receive the promised 
ownership interest or the evidencing stock certificates.  Spence submits evidence (discussed 
below) that there were discussions of alternative ways of fulfilling the promise thereafter.  (DMF 
No. 23.)   

 
Defendants argue the ongoing discussions after April 2014 of ways to fulfill the 
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agreement other than through the HDR Plan are irrelevant, because defendants’ burden on this 
motion is shaped by the pleadings.  They argue the 4th AC does not allege there was a promise 
to give Spence an ownership interest and evidencing stock certificates sometime, but a promise 
to give him these things when the merger was complete. 

 
The court disagrees.  As noted above, the 4th AC alleges that two agreements were 

made: (1) an agreement for Spence to surrender his ownership in Sutta-Tacoma in exchange 
for an ownership interest in the merged corporation, now named GP21; and (2) an agreement 
for Spence to receive an additional award of shares in GP21 in exchange for his remaining 
employed at GP21.  (4th AC, ¶ 26.)  Neither agreement as alleged in this paragraph states the 
promise was to give Spence the stock certificates as soon as the merger was complete; and the 
first agreement reflects a present interest in Sutta-Tacoma that did not depend upon something 
that needed to occur when the merger did.  Theoretically, Spence could have exchanged the 
existing ownership interest for evidence of the new one at any time.   

 
The 4th AC does allege in other paragraphs not alleging the essential terms of the 

contract that Spence’s ownership interest was to “vest” immediately.  (¶ 8, 27.)  However, the 
term “vest” may mean a variety of things.  It may mean to grant someone property; and “vested” 
may mean “fully and unconditionally guaranteed as a legal right . . .”  (See Merriam-Webster’s 
online dictionary https://www.merriam-webster.com/dictionary/vest or vested.)  “Vest” may mean 
a right that has been legitimately acquired.  (See Strumsky v. San Diego County Employees 
Ret. Ass'n (1974) 11 Cal.3d 28, 34.)  It may mean “a pension right which is not subject to a 
condition of forfeiture if the employment relationship terminates before retirement;” in that sense 
it does not mean an unconditional right to immediate payment. (In re Marriage of Brown (1976) 
15 Cal.3d 838, 842.)  In the context of wills, it means “vested in interest” not “vested in 
possession.”  (Estate of Haney (1959 174 Cal.App.2d 1, 9.)  It may mean a right that the 
government is estopped to deny.  (San Marcos Mobilehome Park Owners' Ass'n v. City of San 
Marcos (1987) 192 Cal.App.3d 1492, fn. 10.)  In a lay sense, it may just mean a right to property 
that is certain without giving any other substantial promise, act, or consideration.   
 

Defendants fail to point to evidence concerning what plaintiff meant by the allegation that 
his ownership interest would “vest” immediately upon the merger, or, based on that meaning, 
whether plaintiff must have discovered he had a cause of action when he did not immediately 
receive shares in GP21 or only when defendants made clear he never would. 

 
For defendants to argue that the statute of limitations always runs without interruption 

upon the first hint of possible injury or wrongdoing ignores the concept of lulling conduct, which 
is well established in the law.  (See Carruth v. Fritch (1950) 36 Cal.2d 426, 432-434; see also 
Industrial Indem. Co. v. Industrial Acci. Commission (1953) 115 Cal.App.2d 684, 690-692 
(insurance company appeared to be processing the claim and never told the plaintiff never it 
rejected the claim); Kalkruth v. Resort Properties, Ltd. (1943) 57 Cal.App.2d 146, 150-151.)  
The court rejects the argument that the use of the term “vest” in the 4th AC means that plaintiff 
narrowed the scope of his complaint to an allegation that is self-defeating:  that he was 
promised share certificates in 2014 and that defendants’ failure to deliver them then, regardless 
of defendants’ representations or conduct thereafter, means the case was barred as a matter of 
law when it was filed.  The court also rejects the argument that plaintiff is impermissibly alleging 
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a new agreement different from the one in the 4th AC and thus changing the scope of what 
defendants must prove to win their motion.  (See Reply Brief at 1:19-2:7.)  
 

Given that the court has concluded Spence’s failure to receive stock certificates 
immediately does not mean he knew then that he would never receive them, the real question is 
when Spence or a reasonable person would have concluded defendants were never going to 
give Spence his promised ownership interest and the evidencing stock certificates.  To decide 
whether it can make that determination as a matter of law, the court examines the evidence that 
Spence has submitted concerning subsequent events. 
 

Sometime after the HDR Plan was abandoned in April 2014, Spence announced that he 
would be retiring from Green Planet 21.  Yet he was made a Director of GP21 at a Board 
meeting on July 15, 2014, to serve at least until the next annual meeting.  A reasonable trier of 
fact could conclude it would be odd to appoint a soon-to-be ex-employee to the Board of 
Directors if the employee were leaving on bad terms because he had just learned that stock or 
ownership he had been promised since 2009 was never going to be given to him.  Rather, they 
could conclude he had no reason to suspect a breach then. 

 
Further, after this July 15, 2014 Board meeting, Williams recommended on July 18, 2014 

that Sutta and Spence sit down with an expert in “stock options,” which he broadly defined as 
“all employment compensation, equity sharing, stock issuing, tax [avoidance].”  Williams also 
said that Spence’s impending retirement from GP21 would not disrupt plans for equity sharing.  
(PAF No. 8, 9.)  So, recognizing Spence’s ownership interest in some manner was still being 
discussed then.   

 
Williams then contacted an outside attorney on that subject and forwarded a “Term 

Sheet for Sale Bonus Plan” to Sutta and Spence.  (See Exs. J and K to Williams Decl.)  That 
plan would not have created any immediate tax liability, but it would have required interested 
employees to remain with the company through the date the company was sold.  Williams states 
that Spence “expressed no interest in, and had no questions about, that plan.”  (Williams Decl., 
¶ 20.)  This may really just mean that Spence simply failed to respond to Williams’ email 
forwarding the Term Sheet; and Spence may never have responded because he had already 
announced his resignation from GP21 and was not going to rescind it.  But none of that 
necessarily means that defendants would explore no further options of fulfilling the promises 
Spence claims they made.  Further, none of this accounts for the 20% of Sutta-Tacoma that a 
trier of fact may find Spence already owned.   

 
Further, while the Sale Bonus Plan would have avoided immediate tax liability, Spence 

presents evidence that it also changed the terms of the claimed contract, which did not require 
him to remain employed until the company was sold.  (Spence Decl., ¶ 13.)  Thus, that the Sale 
Bonus Plan was not implemented does not establish as a matter of law that Spence’s breach of 
contract claim accrued between the date of Williams’ email of July 29, 2014 and the date in 
August 2014, when Spence left GP21.   
 

After he left in August 2014, Spence continued to help GP21 on specific projects as late 
as 2017 and was listed on their website as a consultant through late 2017.  (Spence Decl. ¶ 12.)  
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There is no evidence that defendants told him he should not bother helping out the company or 
protecting his ownership interest because he had none.    

 
On November 11, 2015, Spence emailed Williams to ask whether anything had been set 

up on the stock.  Williams responded, “No developments on stock front.  I think it would be good 
for you and Steve to sit down with sometime [sic] in the not too distant future.”  Spence 
responded, “Not sure why I need to talk to Steve.”  (Ex. M to Williams Decl.)  The court does not 
find this email exchange to be determinative.  Williams was asked about the stock, and he 
deflected.  He did not say, “What stock?” or “That deal is off” or “It never existed.” 

 
A month later, on December 9, 2015, Spence emailed Sutta and Williams.  The opening 

paragraphs of this email discuss an aging machine that Spence was trying to sell for GP21.  
Apparently, GP21 did not like the price offered, and was considering just storing it for a couple 
of years.  Spence said, “as a member of the Board of Directors, I am not in favor of storing this . 
. . to watch it fall apart and [be] surpassed by superior units.”  He suggested that the Board of 
Directors vote on what to do with the machine at its next meeting.  Then he added, “As a 
shareholder, my only focus is to maximize the value of this unit to the shareholders.”  (Ex. 6 to 
Spence Decl.)  Spence states that thereafter defendants never contradicted this statement that 
he was a shareholder.  Defendants have not submitted evidence to the contrary.  Spence added 
at the end of this email, “It would be nice for my family to resolve ownership . . .”  Defendants 
produce no evidence that they responded to that statement either. 

 
Spence asked Williams about his stock in GP21 at a meeting the two men had at Lee’s 

Donut Shop in 2016.  Williams did not deny that Spence was owed the stock.  He said he had 
been really busy lately, but it was one of the things he was going to take care of.  (Spence Decl., 
¶ 15.) 

 
On July 5, 2017, Williams met with Spence at Lee’s Donut Shop again.  (Spence Decl., 

¶ 16.)  The two men discussed Spence’s claims regarding an ownership interest.  (Id.; see also 
Williams Decl., ¶ 30.)  Based on what was said, Spence states this is when he first suspected 
that defendants might try to deny his status as a shareholder.  (Spence Decl., ¶ 16.)  In his 
declaration regarding the same meeting, Williams does not say he said that Spence had no 
ownership interest or that he or Sutta had said this previously.  Rather, William states there was 
a discussion of value:  that the shares would have been worth $137,000 at the time of the 
proposed HDR Plan.  This raises a further question that has not been explained:  why was there 
such a concern about taxation of the shares earlier if, under the HDR Plan, Spence would have 
paid more for the shares ($245,000), than they were worth then ($137,000)?  Defendants have 
not presented evidence from an expert in taxation why paying more for stock than it is worth 
qualifies as equity-based “compensation.” 26 U.S.C. § 83 states that income includes the 
amount transferred that is “in excess of” the “fair market value” of the property transferred.  
There would seem to be no excess if Spence paid more for the stock than it was worth. 

 
In any event, all these communications and conversations after the summer of 2014 

raise a factual issue concerning when a reasonable person would have suspected that 
defendants were going to deny Spence’s ownership interest entirely.  (See Carruth, supra; 
Industrial, supra.)   
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Notwithstanding these events from 2014 to 2017, defendants argue that Spence should 

have suspected he was not an owner of GP21 and never would be in 2015.  Their argument is 
as follows.  Spence did not receive yearly K-1 tax forms from GP21.  Spence holds himself out 
as an experienced businessman and, by implication, all experienced businessmen know that all 
shareholders of Subchapter S corporations receive such tax forms every year.  Therefore, 
Spence knew no later than tax time in 2015 that he was not an owner of GP21 and never 
would be.   

 
At best, however, the nonreceipt of the K-1 tax forms establishes that GP21 was not yet 

treating him as an owner, not that it never would.  And even that assumes that, as an 
experienced businessman, Spence necessarily knew about such forms, their legal significance, 
and that they would be issued to corporate owners every year whether the company showed a 
profit or not – none of which has been established.  Not all “experienced businessmen” 
necessarily know about the tax forms issued to shareholders of Subchapter S corporations. 
 

Summary judgment should not be granted if the court has any doubts about whether it is 
appropriate.  (See Kolodge v. Boyd (2001) 88 Cal.App.4th 349, 359.)  The court has doubts.  
It is reserving judgment about the statute of limitations defense and the merits of this case until it 
hears the evidence at trial. 
 
Rulings on Defendants’ Evidentiary Objections 
 

1 – Sustained as to the first sentence and the word “Accordingly.”  Inadmissible opinion.  
Otherwise overruled.  The attached emails show that on December 31, 2012 Spence asked 
Sutta to increase Spence’s “ownership in Tacoma from 10% to 20% based upon performance in 
lieu of past cash bonuses,” and that Sutta responded “done.” Therefore, the fact that Spence 
was a 20% owner of Sutta-Tacoma before December 2013 is established or at least could be 
found to be true by the trier of fact. 

2 – Overruled. 
3 – Overruled. 
4 – Overruled.  As defendants note, the full document is before the court in defendants’ 

Exhibit G.   
5 – Overruled.  Defendants’ Exhibit E contains an email from Williams dated 12/19/13, 

but that email (which has the page number 201 on the bottom right) has different recipients and 
contents than Defendant’ Exhibit G.  Exhibit G is undated.  Its date is a disputed fact.  UMF 13 
concerns the values of the constituent companies, not the number of shares of GP21 that 
Spence would receive. 

6- Sustained.  Secondary Evidence Rule.  However, the document is in evidence on this 
motion, and the court is not making factual findings now concerning what it means.  For 
instance, the document is being offered by Spence to prove the number of shares of GP21 he is 
entitled to. However, the document could support or establish multiple facts, including that fact 
that Spence owned 20% of Sutta-Tacoma, and what the value of his shares was or would be.  
The document is not clear whether Williams was speaking for himself on only one of those 
issues (value) or on all three. 

7 – Sustained.  See no. 6. 
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8 – Overruled.  Accepted as his personal understanding. 
9 – Sustained.  Inadmissible opinion or argument. 
10 – Sustained as to the words “further confirmed that my ownership interest in GP21 

had vested immediately, and was intended to and,” and “on that confirmation” through the end.  
Otherwise, overruled. 

11 – Sustained as to the words, “was intended to, and.”   
12 – Overruled. 
13 – Overruled, especially based on the following statement that “this concept was 

discussed but never implemented.” 
14 – Sustained as to the words “in which” through the end.  Secondary Evidence Rule. 
15 – Overruled. 
16 – Overruled. 
17 – Overruled.  Williams put in much of the same evidence first, in his declaration at 

paragraph 30.  (Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 856 (“Since 
Defendants had relied on th[e] very same evidence [they objected to], there was no merit to 
these objections and they should not have been sustained”).) Nevertheless, the court is not 
considering the offer to prove that Spence had an ownership interest.  Setting aside that there 
was an offer or its amount, based on Spence’s declaration and confirmed to this extent by 
Williams’ declaration, the court is considering that there was a conversation about ownership 
interest and that Williams did not deny that such an interest existed. 
 18 – Overruled. 

 

 

 


